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PREFACE. 


Tue works on Mussalman Law in the English language are 
too few in number to require an apology for the publication 
of a new book on the subject. But a brief account of 
the origin of “ Institutes of Mussalman Law” may not be 
devoid of interest to the public. Those of my readers whose 
interests in law or politics travel beyond the boundaries of 
India may remember that more than thirty years ago the 
Reglement Judiciare which sanctioned the establishment of 
Mixed Tribunals in Egypt for the purpose of dealing with 
questions arising in civil suits between the Egyptians and the 
subjects of the Powers, also provided for the publication of 
the laws relating to the personal status of the Egyptians.* 
Accordingly the Egyptian Government commissioned a Council 
of the leading Ulemas of the University Mosque of Al-Azhar, 
the greatest seat of Islamic learning, to prepare under the 
presidency of Kadri Pacha, a Judge of the Mixed Tribunal 
of Appeal at Alexandria, a Code of Mussalinan Law. The 
result of their labours was a compendium of law based on 
Arabic works of indisputable authority and weight which, being 
translated into French by Kadri Pacha, under the name of 








. Article 36 of the Réglement Judiciaire runs as follows :—‘' Il (le Gouvernement Kgyptien) 
publiera egalement les lots relatives au statut personnel des indigenes.” 
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“ Droit Musulman du statut personnel, et des successions dazres 
le rite Hanafite,” received the sanction of official recognition by 
the Mixed Tribunals in Egypt.* 

Many years ago while passing through Alexandria on my 
way from Europe to India, I met Sir John (then Mr.) Scott, 
a Judge of the Mixed Tribunal of Appeal and subsequently 
a Judge of the Bombay High Court, who, in the course of 
an interesting interview, drew my attention to the excellent 
work of Kadri Pacha as the only attempt at codification of 
Mussalman law, which had the merit of receiving the hall-mark 
of the sanction of a Mussalman Government. lJLater on, as 
Judge of the Bombay High Court, Mr. Justice Scott, whilst 
deploring the difficulties which the Indian Judiciary had to 
contend with in the administration of Mussalman Law, urged 
me to write a treatise on the lines of the Code of Kadri Pacha, 
adapted to the needs and requirements of my co-religionists in 
India. Circumstances, however, prevented me from carrying 
out immediately the suggestion of Sir John Scott. A 
few years ago, thinking myself in a better position to do so, 
I wrote to Lord Cromer enquiring whether Kadri Pacha’s 
work was still treated as an authority on Mussalman Law. 
His Excellency, after consulting the legal advisers of the 
Egyptian Government, very kindly wrote to inform me that 
“the work in question was an undoubted authority on Moslem 
Law.” Thereupon I began to work on the lines suggested 
by the late Sir John Scott. “Institutes of Mussalman Law” 
may, therefore, be regarded as a work which owes its inspiration 
to, and is mainly based on, the Droit Musulman of Kadri Pacha. 


is na er er pnte o 





* See remarks of Scott, J., in Abdul Kadir Haji Mahomed v. C. A. Turner (I. L. B., 9 
Bom., 158), “‘ Institutes of Mussalman Law,” p. 273. 


PREFACE. . vit 
Before, however, I explain the plan followed by me in the following 
pages, I should like to give a short sketch of the history 
and position of Mussalman Law in British India. 

When the East India Company undertook the administra- | 
tion of Bengal, Warren Hastings in 1772 established a number 
of Civil Courts, and directed that in all civil cases Mussalimans 
were to be governed by the laws of the Koran. Mussalman Law 
Officers well versed in Arabic were, consequently, appointed for the 
purpose of expounding the laws of Islan. This state of things 
continued until the abolition of these Officers in 1864. That 
far-sighted statesman also happily conceived the idea of having 
some of the standard Arabic books on Mussalman Law 
translated into English. Under his distinguished patronage 
the HMidayah, the Serajzah and the Sharifiah were for the 
first time made accessible to English readers. Subsequently, 
after nearly half a century, Mr. Neil Baillie compiled his 
“ Digest of Mahomedan Law” from translations of extracts of 
the Fatawa-1-Alamgirz, the celebrated collection of law cages 
compiled under the auspices of Aurangzib and designated after 
the title of that great Emperor. These are still the standard 
works on Mussalman Law for the use of Indian Courts and 
English lawyers, but their scope and extent being of a limited 
character they have not adequately fulfilled the objects with 
which they were brought out. Thus, it is that through no 
inherent defect in the system, no lack or paucity of materials 
in the original Arabic, the laws of Islam, enveloped as they are, 
for the most part, in the ample folds of medizval tomes written 
in the rich and exuberant language of Arabia, remain a hidden 
mystery to our Judiciary and Executive, as well as to the 


Kuropean student unacquainted with the tongue of the Prophet 
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of Islam. A well-known Anglo-Indian writer comments on the 
situation as follows : | | 

‘“No country is more interested than ours in facilitating a 
proper course of study of the Islamic Law. We have a very 
large Mahomedan population subject to our rule which is 
passionately attached to its personal law. We have guaranteed 
that all matters regarding marriage, inheritance, and caste, and 
other religious usages and institutions, affecting Mahomedans, 
shall be governed by the laws and usages of Mahomedans. It 
behoves us, therefore, as a nation to see that those who have to 
administer these laws have facilities afforded to them of studying 
the same. Something was no doubt done in the earlier days of 
our Government in India to discharge this imperative duty.. 
But much remains to be accomplished before it can be 
justly said that we have done our duty. There are many 
important books on Mahomedan Law which are removed 
from the cognizance of our Courts because they are composed 
in a language which is unknown—to HKuropean officers at all 
events who preside over them. Surely, some efforts might be 
made to have the best of these translated by competent scholars,” 

This defect, however, is remedied by the fact that the time- 
honoured custom of interpreting and expounding Islamic Law by 
a direct research into the original sources contained in_ the 
voluminous treatises and commentaries in Arabic which obtained 
during the Mussalman rule in India, and which obtains to-day 
in Turkey, Egypt and Arabia, is still in some measure maintained 
in British India. When abstruse and intricate questions of 
Mussalman Law and Jurisprudence are involved in a case before 
an Indian Court, help is generally sought of the Maulavis versed 


in Arabic, and translations aie made from the original Arabic 
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authorities for the particular occasion and some kind of solution 
is effected. But this mode of instructing the Bench and the Bar 
involves great hardship and entails much trouble and expense 
on the litigants. It is deplorable that the condition of things in 
India does not favour researches into Mussalman Law, or its 
study from the original Arabic sources by our students, and such 
of them as have devoted themselves specially in that behalf, 
are not, as a rule, called upon to occupy that position in hfe 
to which their learning and ability entitle them and where 
their special knowledge of the subject could be utilized for the 
benefit of the public. Such a situation, 1t is needless to say, 
is by no means satisfactory to the Mussalman community of 
India. 

While the Personal Liaw of the Mussalmans was being 
thus administered by the Indian Courts, Lord Macaulay’s 
Indian Law Commission were engaged from 1833 in formulating 
proposals for the reform of Judicial establishments, Judicial 
procedure and law of India, and fully after twenty years, their 
recommendations were submitted in March 1854 to Lord 
Romilly’s Royal Commission, for examination and consideration. 
In December 1855, however, the Royal Commission submitted 
their report, in which among other things, they remarked as 
follows : 

“Tf on any subject embraced in the new body of law ‘it 
should be deemed necessary that for a particular class of persons 
or for a particular district or place there should be law different 
from the general law, and if there shall be no particular 
and cogent objection to the insertion of such special law into 
the proposed body of law, such special law, we think, ought 
to be provided in that way. But it is our opinion that no portion 
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either of the Mahomedan Law or of the Hindu Law ought to be 
_ enacted as such in any form by a British Legislature. Such 
Legislation, we think, might tend to obstruct rather than to 
promote the gradual progress of improvement in the state of 
the population. It is open to another objection too, which seems 
to us decisive. The Hindu Law and the Mahomedan Law derive 
their authority respectively from the Hindu and the Mahomedan 
religion. It follows that, as a British Legislature cannot make 
Mahomedan or Hindu religion, so neither can it make Mahom- 
edan or Hindu Law. A Code of Mahomedan Law, or a digest 
of any part of that law, if it were enacted as such by the Legis- 
lative Council of India, would not be entitled to be regarded by 
Mahomedans as very law itself, but merely as an exposition of 
law, which possibly might be incorrect. We think it clear that 
it is not advisable to make any enactment which would stand 
on such a footing.” 

The labours of the Indian Law Commissioners resulted 
in the production of a series of most valuable codes. But the 
question of the extension of the process of codification to Hindu 
or Mussalman Law was never taken up seriously, and the 
opinion expressed by Lord Romilly’s Commission remains. 
unchallenged. 

Notwithstanding the immense advantages of codification, 
the Government is handicapped by the consideration that any 
attempt to codify Mussalman Law may be received with serious. 
misgivings by the general body of the Indian Mussalmans as 
an encroachment upon their religious liberty. How far it would 
be feasible in the future to bring about a general agreement 
among the Indian Mussalmans, with regard to the codification 


of their Personal Law, by the pressure of practical needs 
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or other causes which brought into existence the French 
Codes, the Italian Codes, and the German Codes,* it is indeed - 
difficult to prognosticate. 

The difficulties which beset the path of the Government in 
the accomplishment of such a task are correctly appreciated by 
Sir Courtenay Ibert. In his admirable work on the Govern- 
ment of India he remarks : 

“Those difficulties arise, not merely from tendency of 
codification to stereotype rules which, under the silent influence 
of social and political forees, are in process of change, but from 
the natural sensitiveness of Hindus and Mahomedans about 
legislative interference with matters closely touching their 
religious usages and observances, and from the impossibility in 
many cases of formulating rules in any shape which will meet with 
general acceptance .... The difficulty begins when a particular 
code is presented in a concrete form. Even in the case of such a 
small community as the Khojahs, who have contrived to combine 
adhesion to the Mahomedan creed with retention of certain 
Hindu customs, it has, up to this time, been found impossible to 
frame a set of rules of inheritance on which the leaders of the sect 
will agree. And any code not based on general agreement 
would either cause dangerous discontent or remain a dead 
letter.” + 

I now proceed to explain the scope, arrangement and method 
of the present work and to indicate its sources. 

The rite of Abu Hanifah is the State religion of the 
Ottoman Empire, and the Mussalman Law as interpreted by 


him is the same all the world over wherever followers of the 


* See ** The Government of India” by Sir Courtenay Ibert, p. 340. 
t+ See Ibid, p. 339. . 
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great Imam are to be found, whether in Turkey, Egypt, Arabia 


s 


or India. I have, therefore, based my work, as already stated 
above, mainly on Kadri Pacha’s Mussalman Code, and the rules 
of law laid down in the different Articles have been carefully 
collated with the original Arabic copy supplied to me by the 
kindness and courtesy of Lord Cromer. Such Arabic commen- 
taries and works on Mussalman Law as have become recognized 
and acknowledged authorities in India, by virtue of their authenti- 
city, antiquity or the erudition of their authors, I have utilized 
for the purpose of this treatise. Of these works I have given a 
short history in the Bibliography. I have further endeavoured 
‘to trace the original sources of every rule of law laid down in 
the different Articles and have collected the corresponding 
original Arabic texts in the Appendix, Article by Article, in order 
to enable the reader to yo direct to the original sources without 
auch trouble and find out for hunself the true and correct law. 
I have also given references to Baillie’s Digest of Mahomedan 
Law,* Hamilton’s English translation of Hidayah,t and Mac- 
naghton’s Principles of Mahomedan Law,{ for the purpose of 
enabling the reader immediately to see how those authorities 
lay down the same principles in an uncodified form. For the 
benefit of those of my readers who have the time or inclination 
to make a further research into the rules of law laid down in 
this treatise, I have given references to two admirable modern 
works relating to Kadri Pacha’s Mussalman Code, vz., Monsieur 


Kug. Clavel’s Commentaries entitled ‘“ Drowt Musulman, du 


statut personnel et des successions daprés les différents rites et 


plus particulsérement apres le rite Hanafite” § and Professor 


London, 1865. — + By Standish Grove Grady, London, 1870. t Calcutta, 1825. 
: § Paris, 1895. 
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Mahomed Zaidu-nil-Ambani’s Commentaries on Al Ahkam-ul- 
Shariah-fil Ahwalil-Shaksiah.* 1 have also collected important 
decided cases im the Indian Courts and the Judicial Committee 
of the Privy: Council, from 1795 to 1906, and arranged them 
aiden the different Articles in order to enable the reader to. 
know the case-law bearing on them. Such Acts and Statutes. 
as are applicable to tne different Articles, have also been 
noted. In short, the object I have in view is to bring out. 
a handy book on Mussalman Law with materials already 
alluded to, so that the minimum of labour on the part of the 
student may yield the maximum of result : whilst those with 
more time and patience have all the resources at their disposal for 
obtaining a fair mastery of the subject. 

I also desire to note that I have carefully collected the 
important decided cases. under the Shia School and inserted them 
in their proper places, in order to enable the reader to see the 
divergence of that branch of law from the Sunni School. 

In the present treatise, among other things, I have dealt 
with the law relating to marriage, dower and divorce, the law 
relating to children including paternity and filiation, suckling, 
fosterage, the custody of children, maintenance of parents by 
their children, maintenance of relatives other than ascendants 
and descendants, and the law relating to Gifts, Wills and 
Executors. With the rise of the sun of learning in the West 
and of Western domination over the East, the study of Oriental 
languages in India has, owing to various causes, fallen into 
the back-ground, and Indian Mussalman youths are not 
infrequently obliged to learn their own Personal Law in English 


translations. It is hoped’ that it may be of some advantage 
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* Eeypt, 1903. 
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to them to have a full and comprehensive exposition of 
Mussalman Law based on the original Arabic texts carefully 
selected for their benefit. Itis a matter of common knowledge 
that in every well-regulated Indian Mussalman household, most 
of the rules on Mussalman Law are, consciously or unconsciously, 
strictly adhered to, although seldom, if ever, a case arising out of 
them comes up before a Court of Justice. An intimate 
acquaintance, therefore, with the law relating to the reciprocal 
rights and duties of husband and wife, of parents and children, 
and maintenance of relations, are of supreme importance. 
Mussalman religion and law are bound up together and the 
Koran itself contains a great code of rules regulating the whole 
of the private and public life of a Mussalman. As religious 
training and moral discipline are essential for the formation of 
character of a Mussalman youth, it is equally important for good 
government and good citizenship that he should be conversant 
with the true principles of his own Law either through the 
medium of Arabic or English. 

The motive of many a crime among the Indian Mussalmans 
remains unfathomed, and the cause of many a life-long hostility 
untraced, for want of familiarity with the forces which influence 
and dominate the life of a Mussalman. I, therefore, venture to 
think that an acquaintance with the subject dealt with in this 
treatise may prove useful also to those called upon to undertake 
the task of administering justice to a large population where 
Mussalmans preponderate. 

I have included the chapter on Missing Persons in this 
treatise, which, strictly speaking, does not belong to this volume, 
as J desire to indicate some of the important ‘changes which have 
been introduced by the Indian Evidence Act. It was understood 
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for many years that a missing person could not be held to be 
dead under Mussalman Law until after the lapse of ninety years 
from his birth,* but recent decisions on the subject have laid 
down that such a rule of law was one of evidence only and fell 
within the purview of the Indian Evidence Act. I am inclined 
to take the same view with regard to the period of gestation 
under Mussalman Law,} viz., that it is only a rule of pre- 
sumption which falls within the scope of the Indian Evidence 
Act. Thus it is highly important to draw a clear distinction 
between the rules of substantive Mussalman Law and those 
which purely belong to the province of adjective Law. The 
rules of Inheritance, Wakf and Pre-emption are not dealt with 
here, but should the reception of the present work be suffi- 
ciently encouraging, they may form the subject of a separate 
volume. 

References to Sale’s Koran have been given and _ cross- 
references to the different Articles are quoted at the foot of the 
page. I have carefully avoided Arabic or technical words, 
and wherever such words are used, I have given their English 
equivalents. The General Index along with the Summary 
of Contents and General Contents will, it is hoped, facilitate 
any search for references. 

No one is more deeply conscious than myself of the defects 
that may have crept into this work, aud I can only urge the 
numerous calls on my time and energy, apart from the pressure of 
official work, as an excuse for their presence. But if, in spite of 
these blemishes, ‘‘ Institutes of Mussalman Law” serves in any 
way to lighten the burden of the student or the task of the 

ee 
* See “ Institutes of Mussatman Law,” p. 185+ 
+ See Ibid, p. 322. 
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Bench and the Bar engaged in the practical application of 
Mussalman Law, I shall deem my labours amply rewarded. 
Finally, I desire to record my thanks to various friends for 
assistance and encouragement; to the late Sir John Scott, for 
inspiring me with the idea of writing the present treatise ; to the 
late Hon’ble Mr. Justice Gilbert Henderson, for fostering and 
developing that idea.; to the Earl of Cromer for his kindness and 
courtesy in readily supplying me with necessary books and 
information; to the Hon’ble Sir John Stanley, Chief Justice, 
Allahabad High Court, for valuable suggestions and continuous 
encouragement ; to Mr. F. K. Dobbin, Judge, Presidency Court. 
of Small Causes, for the correction of the proofs; to Mr. M. 
Y. Gauher Ali, Barrister-at-Law, for helping me in translating 
the French of Kadri Pacha’s Mussalman Code into English ; 
and lastly, to Mr. Gerald H. Carey, Barrister-at-Law, Cairo. 


Kgypt, for revising my translations from the French into English. 
A. F. M. ABDUR RAHMAN, 
16, TouroLuAn, CaLcura ; 


July 5, 1907. 
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BIBLIOGRAPHY OF WORKS IN THE ORIGINAL 
ARABIC. 


Aieni (Bombay)— 
A commentary on Kunz.ul-Dukaik by Mahmood bin Ahmed, 855, A. H. 


Bahrr-ul-Rayek (Bgypt, 1811, A. H.)— 

“The Bahrr-ar-Rayik is by Zain-al-Aabidin Ben Nujaim-al-Misri, who 
died in A. H. 970 (A. D. 1562). He left his work incomplete at 
his death, but it was finished by his brother, Siraj-ad-Din Umr, who 
also wrote another and inferior commentary on the same work, entitled 
the Nahr-al-Faik.”—Introduction to Morley’s Digest of Indian Cases, 
Vol I, p. eclxx. 

See also Kashf-uz-Zunun, Vol. V, p. 250 (Leipzig.) 


Durrul-Mukhtar (Lucknow, 1314, A. H.)— 
‘“A note book, or Hashiyat, entitled the Hashiyat-al-Tahtawi Ala Durr- 
ul-Mukhtar, was printed and published at Bulak, in the year 1839 
(A. H. 1254); but I have not seen it, and am not aware whether it be 
explanatory of the work of Al-Hiskafi, or of some other treatise bearing a 
similar title.”—Introduction to Morley’s Digest of Indian Cases, Vol. I 
pp: eclxxxvili—ccl xxxix. 


’ 


Fatawai-Alamgiri (Lucknow, 1312, A. H.)— 

“The Fatawa-i-Alamgiri was commenced in the year of the Hijrah 1067 
(A. D. 1656), by order of the Emperor Aurangzeb Aalamgir, by whose 
naine the collection is now designated. It contains a bare recital of law 
cases, without any arguments or proofs; an omission which renders it 
defective for elementary instruction. The immense number of cases, 
however, compensate in some measure for this want, which is, moreover, 
supplied by the Hedayah, and other works ; and the insertion of argu- 
ment can the more readily be dispensed with, since the opinions of the 
modern compilers could not have been esteemed of equal authority with 
those of the older writers on jurisprudence, and the mere decisions, 
without comment or explanation, are equally applicable to particular 


lvi BIBLIOGRAPHY. 


cases, when illustrated and explained by reference to works of authority 
as text books.”—Introduction to Morley’s Digest of Indian Cases, Vol, I, 
p. eclxxxix. 

‘Of the books of Futawa which have been mentioned, none appear to require 
further notice, except the Fatawa-i-Alamgiri. Mr. Hamilton, by an 
extraordinary mistake, has stated this work to have been composed in 
the Persian language, by the authority and under the inspection of the 
‘Emperor Aurangzeb ;’ whereas it is well-known to have been written 
in Arabic, the usual language of Mahammudan Jaw and science; and to 
have been translated into Persian, by order of the Emperor’s daughter, 
the Princess Zeb-oo-Nisa. Several copies of the Arabic original are in 
Calcutta ; and some imperfect copies of the Persian version ; or rather of 
parts of it. In the catalogue of books appertaining to the Nizamat 
Adalut (among which is an incomplete copy of the Arabic Fatawa-i- 
alumgeeree), the Kazee-ool-Koozat describes this work in the following 
terms :—‘It was commenced in A. H. 1067,’ corresponding with the 11th 
year of Alamgir’s reign.”—Harington’s Analysis of the Bengal 
Regulations, Vol. I, p. 243. 


Fatawa-i-Kazi Khan (Lucknow, 1295, A. H.)— 

“The Fatawa-i-Kazi Khan, or collection of decisions of the Imam Fakhr- 
ad-Din Hasan Ben Mansur al-Uzjandi al-Farghani, commonly called 
Kazi Khan, who died in A. H. 592 (A, D. 1195), is a work held in the 
highest estimation in India, and indeed, is received in the Courts as of 
equal authority with the Hidayah of Burhan-ad-Din Ali, with whom 
Kazi Khan was a contemporary : it 1s replete with cases of common 
occurrence, and is therefore of great practical utility, the more especially 
as many of the decisions are illustrated by the proofs and reasoning on 
which they are founded.”—Introduction to Morley’s Digest of Indian 
Cases, Vol. I, p. cclxxxv. 

“‘The Futawa-i-Kazi Khan by Fakhr-ood-Deen Husun, of Ouzjand, in 
Furghana, who was contemporary with the author of the Hidayah, and 
whose collection is esteemed of equal authority with that celebrated 
work, must, in some measure, be excepted from the above remark, 
as it illustrates many cases by the proofs and reasoning upon which the 
decision of them is founded.”’— Harington’s Analysis of the Bengal 
Regulations, Vol. I, p. 236. 


| See also Kashf-uz-Zunun, Vol. TV, p. 364 (Leipzig). 


Fatawa-i-Khairiah (Egypt, 1800 A. H.)— 
A collection of Fatwas by Khairnddin Ahmed-al-Farugi, 1081, A. H. 
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Fatawa-i-Serajiah (Lucknow, 1295, A. H.)— 

“The highest authority-on the law of inheritance amongst the Sunnis of 
India is the Sirajiyah, which is sometimes called the Faraiz-as- 
Sajawandi, and was composed by Siraj-ad-Din Muhammad Ben Abd- 
ar-Rashid-as-Sajawandi, but at what precise time is uncertain. The 
Sirajiyah has been commented upon by a vast number of writers upwards 
of forty being enumerated in the Kashf-az-Zunun. The most celebrated 
of these commentaries, and the one most generally employed to explain 
the text, is the Sharifiyah by Sayyid Sharif Ali Ben Muhammad-al- 
Jurjani, who died in A, H. 814 (A. D. 1411).”—JIntroduction to 
Morley’s Digest of Indian Cases, Vol. I, p. cclxxxi. | 

See also Aash/-ne-Zunun, Vol. IV, p. 358 (Leipzig. ) 

F'sth-ul-Kadir (Lucknow)— 

«The Fath-al-Kadir lil Aajiz-al-Fakir, by Kamal-ad-Din Muhammad. 
as-Siwasi, commonly called Ibn Hammam, who died in A. H. 861 
(A. D. 1456), is the most comprehensive of all the comments on the 
Hidayah, and includes a collection of decisions which render it 
extremely useful.”—TIntroduction to Morley’s Digest’ of Indian Cases, 
Vol. I, pp. ccelxix—celxx. 

“The Futh-ool-Kudeer is preferable to the whole as an ample collection of 
cases (rendering it equal in this respect to a Futawa), expressed with 


suitable brevity of language.”—Harington’s Analysis of the Bengal 
Regulations, Vol. I, p, 239. 


See also Kashf-uz-Zunun, Vol. VI, p. 484 (Leipzig). 


Hamavi (Lucknow, 1294 A. H.)— 
A commentary on Ashhbah-wan-Nazair by Ahmed bin Mohamed-ul-Hamavi, 
1090, A, H. 


‘Hidayah (Lucknow, 1290 A. H.)— 

“The text of the Hidayah was published in the original Arabic at Calcutta 
in A. H. 1234 (A. D. 1818), and was again edited, together with its 
commentary, the Kifayah, by Hakim Moulavi Abdal-Majid in 1834.” 
—Introduction to Morley’s Digest of Indian Cases, Vol. J, 
p. cel xviii. | 

“The Hidayah is so well-known, from the English version of it, made by 
Mr. Charles Hamilton, and published in the year 1791, that it will be 
unnecessary to say much of it. ‘The Kazee-ool-Koozat, in his catalogue 
of books already adverted to, describes it in the following terms: ‘The 
Hidayah is a commentary upon the Bidayut-ool-Moobtudee, and 
both the text and comment were composed by Shykh Boorhan-oo- 
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Deen Alee, son-of Abu Bukr, of Murgheenan, who lived to the age of 
sixty-two; and, after employing thirteen years in the composition of the 
latter work, departed from this world A. H. 593. The general arrange- 
ment, and divisions of it, are adopted from the Jama-i-Sugheer of Imam 
Mohummud. It is celebrated amongst the learned for its selection of 
law cases, and connection of them with the proofs and arguments by 
which they have been determined. Wherefore in every age it has been 
esteomed by lawyers; many of whom have written comments and anno- 
tations upon it.’ It is spoken of in nearly the same language, by the 
author of the Kushf-oo-Zunoon, who adds ‘it is a rule observed by the 
composer of this work to state first the opinions and arguments of the 
two disciples (Aboo Yoosuf and Imam Mohummud); afterwards the 
doctrine of the great Imam (Aboo Huneefah) ; and then to expatiate on 
the proofs adduced by the latter, in such manner as to refute any 
opposite reasoning on the part of the disciples. Whenever he deviates 
from this rule it may ke inferred that he inclines to the opinion of Aboo 
Yoosuf and Imam Mohummud. It is also his practice to illustrate the 
cases specified in the Jama-i-Sugheer, and by Kudooree: intending 
the latter, whenever he uses the expression he has said in the 
book. In praise of the Hidayah, it has been declared, like 
the Koran, to have superseded all previous books on the law ; 
that all persons should remember the rules’ prescribed in it; 
and that it: should be followed as a guide through life.’ This eulogium 
on the Hidayah is confirmed in a paper written by Moulavee Mohummud 
Rashid, one of the Mooftees of the Supreme Court of Judicature and 
Courts of Sudr Deewanee and Nizamut Adalut, as well as one of the 
most learned Mosulmans in India, who remarks on the text, and some. 
of the principal comments, to the following effect. ‘No text or 
commentary now extant, can be compared with the Hidayah asa 
digest of approved law cases, illustrated by the proofs and arguments 
which establish them.’ It is therefore, with its comments, fit to be the 
standard of legal decision in the present times. Many commentaries 
have been written upon it: but four only, the Nihayah, Inayah, Kifayah 
and Futh-ool-Kudeer, are forthcoming in Bengal. The Nihayah was. 
first composed : and has superior credit as being the original from which 
the others have borrowed. But the author of the Inayah has merited 
esteem by his studious analysis; and interpretation of the letter and 
meaning of the Hidayah. The Kifayah also deserved commendation, 
from its concise statement of the substance of other commentaries, ag 
well as from some additions to them.”—Harington’s Analysis of the 
Bengal Regulations. Vol. T, pp. 237—239. 


See also Kashf-uz-Zunun, Vol. VI, p. 479 (Leipzig), 
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Jami-ur-Rumuz (Lucknow, 1801, A. H.)— 

“The last commentary (on the Nikayah) written by Shams-ud-Din Muham- 
mad-al-Khurasani Al-Kohistani in A. H. 941 (A. D. 1534), is entitled 
the Jami-ur-Rumuz, which is the fullest and the clearest of the lot, as 
well as one of the most useful law books frequently referred to in this 
country. This work was for several years adopted for study in the 
first and second classes of the Calcutta Madrassah.”—Tagore Law 
Lectures, 1873, pp, 44—45. 


Jawahir-i-Nayerah (Delhi)— 
A commentary on the Audurt by Abu Bakr bin Ali-ul-Haddadi-ul-Abbadi, 
800, A. H. 


Kunz-ul-Dukaik (Bombay)— 

“The Kunz-ul-Dukayik has been already mentioned, as composed by Hafiz- 
oo-Deen, author of the Kafee and Wafee. It is a short general treatise 
of law, used in Mosulman Colleges, as an elementary book of instruction ; 
but. superseded, as a book of reference for legal exposition, by its 
commentaries ; of which the following are extant in India. The 
Tubieen-ool-Hukayik, by Fukr-oo-Deen Aboo Mohummud Osman of Zyla, 
who died in A. H. 743. His comment is valued by the followers of Aboo. 
Huneefah, as containing a complete refutation of the opposite doctrine of 
Shafiiee. The Buhr-oo-Rayik, by the learned Zyn-ool-Aabideen Ibn-i 
Nujeem, of Egypt, left incomplete at his death, A. H. 970; and un- 
equally finished by his brother Siraj-oo-Deen Omur, who also wrote a 
commentary entitled the Nahr-i-Fayik, but of inferior merit to that of 
Zyn-oo]-Aabideen, which is held in the utmost estimation ; and is spoken 
of in the Kushf-oo-Zunoon as equalled only by the Futh-ool-Kadeer, 
Ibn-i-Homam’s commentary on the Hidayah. The Mutlub-i-Fayik, or, as. 
more generally called Aynee, by Budr-oo-Deen Mohummud Aynee, of 
Dubur in Arabia. This commentary is also esteemed, as containing an 
ample collection of law cases; and though surpassed, in this respect by 
Buhr-i-Rayik it has the advantage of having been brought to the conclu- 
sion by the author ; whose erudition obtained him the title of Ulamah, 
in common with Zyn-ool Aabideen. 

Another commentary on the Kunz-ul-dukayik, entitled Maadun, is known in 
India. But the name of the author has not been ascertained. The. 
Kezab by Shykh Yahaya and Rumz-ool Hukayik by Kazee Budr-oo-deen 
Mahmood, are also noticed, with the names of some other commentators, 
in the Kushf-oo-Zunoon ; but they are not celebrated, or quoted as 
authorities. The court of Nizamut Adalut possess .an incomplete copy 
of the Buhr-oo-Rayik ; on which the Kazee-ool-Koozat remarks (in his. 
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catalogue) that “it comprises a compilation of cases, genera] and parti- 
cular ; with the useful result of the author’s researches upon a variety 
of legal questions ; and is received as authentic by the followers of 
Aboo Huneefah in every city of Islam. ”—Harington’s Analysis to the 
Bengal Regulations, Vol. I, p. 239— 240. 

‘ An-Nasafi is also the author of the Kanz-ad-Dakaik, a book of great 
reputation, principally derived from the Wafi, and containing questions 
and decisions according to the doctrines of Abu Hanifah, Abu Yusuf, 
the Imam Muhammad, Zufar, Ash-Shafii, Malik and others. Many 
commentaries have been written on his work : the most famous is the 
Bahr-ar-Raik, which may, indeed, almost be said to have superseded it 
in India.”—Introduction to Morley’s Digest of Indian Cases, Vol. I, p. 
cc] xx. 

See also Aashf-nz-Zunun, Vol. V, p. 249 (Leipzig). 





Kurat-ul-Ayoon (Egypt, 1307 A. H.) 
A supplemental commentary on Durrul-Mukhtar by Mohamed Alauddin 
Effendi bin Shaikh Mohamed Ameen, better known as Thu Abideen.: 


Munhat-ul-Khaliq (Egypt, 1807 A. H.)— 
A marginal commentary on Radd-ul-Muhtar by Mohamed Ameen, better 
known as Ibn Abideen, 1252, A. H. 


Radd-ul-Muhtar (Hgypt, 13807, A. H.)— 


‘‘Another commentary on the Durrul-Mukhtaér is the Radd-ul-Muhtar. 
The Radd-ul-Muht&r is composed by Muhammad Amin, known by the 
name of Ibnu Abidin, and printed in Egypt, A. H. 1286, in five volumes 
of 4to size. This great work is occasionally referred to in this 


country.” —Tagore Law Lectures, 1873, p. 46. 


Sharh-i-Vikayah (Lucknow, 1323 A. H.)— 

“The Vikayah which was written in the seventh century of the Hijrah, by 
Burhan-ash-Shariyat Mahmud, as an introduction to the study of the 
Hidaysh, has been comparatively eclipsed by its Commentary, the Sharh- 
i-Vikayah, by Ubaid Allah Ben Masuud, who died in A. H. 750 
(A. D. 1349): this author’s work combines the original text with a 
copious glossary explanatory and illustrative.”—Introduction to Morley’s 
Digest of Indian Cases, Vol. I, pp. celxx—cclxxi. 

“The text of the Vikayah, composed in the seventh century of the Hijrah, 
by Boorhan-oo-Shureeut Mahmood, son of the first Sudr-oo-Shureeut, 
like that of the Kunz-oo-Dukavik, has been superseded, for legal consul- 
tation, by its more extensive commentaries; especially by that of the 
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second Sudr-oo-Shureeut, Obydoollah bin-i-Musaood, who died A. H. 750,. 
distinguished by the title of Sharh-i-Vikayah ; and combining, with the. 
original treatise, an ample comment in illustration of it. But both are. 
used in Mussulman colleges, for instruction in the science of law, pre- 
paratory to the study of the Hidayah; upon which the Vikayah is 
founded ; being, as its title at length imports (Vikayah-oo-Riwayah, fee 
Musaeel-il-Hidayah), the Custos, guardian or preserver, of the reports of 
cases in the Hidayah. Other commentaries are mentioned in the Kushf- 
oo-Zunoon ; but they are not known to be extant in India; or quoted Zas 
authorities.”_-Harington’s Analysis to the Bengal Regulations, Vol. I, 
pp. 240—241, 


Tafsirat-ul-Ahmedia (Bombay, 13800 A. H.)— 


A comprehensive commentary on the Koran by the well-known scholar 
Mulla Jeewan, 1130, A. H. 


Tahtavi (Egypt, 1254, A. H.)— 


‘The most celebrated of the commentaries written on Durrul-Mukhtar is 
the ‘Tahtavi,’ a work used in this country.”—Tagore Law Lectures, 


1873, p. 46, 


Tankihul Hamidiah (Hgypt, 1310)— 
A treatise on Mussalman jurisprudence by Ibn Abideen, 1252, A, H. 


Umdat-ul-Riayah (Lucknow)— 
A commentary on Sharh i-Vikaya written by Moulana Abdul Hai of 
Lucknow, 


CORRIGENDA. 


Last line for ‘ Law’ read ‘ Laws.’ 
line 25 for ‘XVII of 1876' read ‘ XVIII of 1876.’ 
24, 26, 27, 29, 30, 88, 150, 175, Foot-note, for ‘ Art. 482’ read ‘ Art. 353’ for‘ Art, 498° 
read ‘ Art. 566.’ 
line 28 place a colon after ‘consideration.’ 
foot-note 1, for ‘Prophed’ read ‘ Prophet.’ 
line 12 for ‘All.’ read ‘ All., 77.’ 
lines 26, 27 sor ‘ one’ read ‘she.’ 
line 31 for ‘ wife’ read ‘a wife.’ 
line 6 for ‘I. L. R., All. read ‘1. L. R., 6 All,’ 
In marginal notes of Art. 123 for ‘ Christian’ read ‘ Christian wife.’ 
lines 5, 8 for ‘he’ read ‘it,’ and for ‘his’ read ‘ its.’ 
line 20 omit the word ‘ of’ before ‘ her travelling expenses,’ 
after the line 8 add ‘ See section 245-A of the Code of Civil Procedure (Act XIV of 
1882),’ 
In marginal notes of Art. 175 for ‘must be husband’s calling’ read ‘must be 
regulated by husband’s calling.’ 
In marginal notes of Art. 185 for ‘another’ read ‘ another wife.’ 
line 28 omié the words ‘ See the Indian Limitation Act (XV of 1877).’ 
after line 10 add the words ‘See Rashid Karmali v. Sherbanoo, 1. L. R., 29 Bom., 
85 (1904).’ 
line 14 for ‘ or’ read ‘and,’ and also in maryinal note for ‘or’ read ‘and,’ 
line 2 for ‘ paying’ read ‘ receiving.’ 
last but one line for ‘ are’ read ‘is.’ 
after line 13 add ‘See Act X XI of 1850.’ 
line 17 omit the word ‘if.’ 
line 5 for ‘ him’ read ‘ it.’ 
line 1 for ‘ born’ read ‘ born and married.’ 
line 1 for ‘of age’ read ‘ adults.’ 
line 28 for ‘ prevailed’ read ‘ prevail.’ 
In marginal notes of Art. 501 omit ‘ made.’ 
line 28 for ‘ Creditors whose debts were before the last contracted ' read ‘ Creditors 
whose debts were contracted before the last.’ 
line 22 for ‘ will last’ read ‘ last will.’ 
line 24 for ‘12 All.’ read ‘2 All.’ 


INSTITUTES OF MUSSALMAN LAW. 


BOOK I. 
MARRIAGE, 
(Arts. 1—149.) 





CHAPTER I. 
PROPOSALS OF MARRIAGE, 
(Arts. 1—4.,) 


Art. 1. A proposal of marriage may be made to Whena 
any woman who is free from the marriage tie and Propossl of 


from Iddat.: be made to 
a woman. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 671. 
Zaidu-nil-Ambani, Vol. 1, p. 3. 


The chapter entitled “‘ Women” deals with matters relating 
to women, marriage, divorce, dower, &c.—Sale’s Koran, Chap. LV, 
p. 99, 

Where a Mahomedan married woman is not repudiated by 
her husband, she is not entitled legally to marry another— 
Ameena v. Kuttoo Khan, 7 Sel. Rep., 8. D, A., 32 (1842), 

Nor even a proposal of marriage can be made to a woman who 


is a married woman—NSee Dec. Mad. 8. D, A., 157 (1855). 


In suits regarding marriage and caste, and all religious 
usages and institutions, the Mahomedan Law with respect to 





' Retreat or term of probation, see Art. 310, 


A. proposal 
of marriage 
canndt be 
made to a 
woman who 
is observing 
Iddat. 


period of her Iddat has expired. 
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Mahomedans are to be considered as the general rule by which 
judges are to form their decisions, and their Lordships of the 
Privy Council could conceive nothing more likely to give 
just alarm to the Mahomedan community than to learn by a 
judicial decision, that their law, the application of which has 
been secured to them, is to be overridden upon a question which 
so materially concerned their domestic relations—Buzloor 
Ruheem v. Shumsoonnissa Begum, 11 M. I. A., 614 (1872). 

In India the personal law of Mussalmans on marriage has 
been made applicable to Mussalmans by Statutes and Acts: 

The Bengal, North-Western Provinces and Assam Civil Courts 
Act (XII of 1887), section 37, is as follows :-— 

(1) Where in any suit or other proceeding it is necessary 
for a Civil Court to decide any question regarding. . .marriage 
or caste or any réligious usage or institution, the Mahomedan Law 
in cases where the parties are Mahomedans, . . . shall form 
the rule of decision, except in so far as such law has, by legislative 
enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (1), or by any 
other law for the time being in force, the Court shall act according 
to justice, equity and good conscience. 

See The Punjab Laws Act (IV of 1872), s. 5, amended by 
Act XII of 1878, s.1; The Madras Civil Courts Act (III of 
1873), 8.16 ; The Central Provinces Laws Act (XX of 1875), 
s.5; The Oudh Laws Act (XVII of 1876), s. 3; The Lower 
Burma Courts Acts (XI of 1889, s, 4 and VI of 1900) ; Bombay 
Regulation IV of 1827, s. 28. See also 21 Geo. IIT, Chap. 70. 

In Bengal, Act I (B. C.) of 1876, provides for the voluntary 
registration of Mahomedan marriages and repudiations. 


Art. 2. It is not lawful to openly propose marriage 
to a woman while she is observing Jddat,’ consequent 
upon either a revocable or irrevocable repudiation,’ 
or upon widowhood. Itis, however, allowable to express 
a desire to obtain a widow’s hand, though it is not lawful 
to enter into a contract of marriage with her until the 


* See Art. 310. ® See Art, 217, 


PROPOSALS OF MARRIAGE. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 671; Fatawa-i-Alam- 
-giri, Vol. 2, p. 9. | 


Baillie, Bk. 4, Chap. 13, p. 358; Zaidu-nil-Ambani, Vol. 1, 
‘ip. od. 

Marriage with a woman within 4 months and 10 days (Iddat) 
‘from her husband’s death is invalid—Dec. Mad. S. D. A., 157 
(1855). 


Art. 3. A suitor is allowed to see the face and 
hands of the woman to whom he proposes marriage. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 258. 
Zaidu-nil-Ambani, Vol. 1, p. 8. 


Art, 4 No marriage is complete without declara- 
tion and acceptance. Promises of marriage, the reading 
of Al Fatiha, or the entering into an agreement are 
not sufficient. Where such promises are made or the 
agreement entered into, each party may retract even 


after acceptance by the woman, or by her guardian’ if 


she is a minor, and even after the intended husband has 
made presents with a view to marriage, or has paid the 
whole or part of the stipulated dower.’ 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 290; Sharh-i-Vikaya, 
Vol. 2, p. 4. 
Macn. Prin., Chap. 8,8. 1, p. 56; Zaidu-nil-Ambani, Vol. 
1, p. 9. | : 
Al Fatiha : See Sale’s Koran, Chap. [, p. 1. 


A written agreerhent does not, as a rule, constitute a 
it is only one of the modes of proving it~. 


contract of marriage ; 
Clavel, Vol. 1, p. 10. 





1 See Art. 33 ® See Art. 70. 
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see the face 
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proposes 
marriage. 


Mere 
promise of 
marriage 
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marriage. 


Declaration 
and accept- 


ance are e@8- 


riage. 


any law to which he is subject. 


CHAPTER II. 


CONDITIONS REQUISITE FOR A VALID MARRIAG , AND THE LEGAL 
EFFECTS OF MARRIAGE, 


(Arts, 5—18.) 


Art.5. Marriage is legally contracted by a 
declaration made by one contracting party and by 
acceptance proceeding from the other. 


The declaration may be made by either the man or 
the woman, or by their guardians when the contracting 
parties are minors or legally incompetent’, Where 
the parties are legally competent, the declaration may 
be made by their agents’. 


Notes. 


Durrul-Mukhtar, Vol. 2, p, 1; Radd-ul-Muhtar, 
Vol. 2, p. 285. 


Baillie, Bk. 1, Chap. 1, p. 4; Hamilton’s Hedayah, Bk. 2, 
Vol. 1, Chap. 1, p. 25; Macn. Prin., Chap, 7, s. 2, p. 56; 
Zaidu-nil-Ambani, Vol. 1, p. 10; Clavel, Vol. 1, pp. 14,35. 

Articles 27 and 132 of the text clearly show that marriage 
contracted during the period of Jddat, is absolutely null and 
void, whether there had been cohabitation or not. Article 2 does 
not permit even of proposing marriage to a woman while she is 
observing Jddat—Clavel, Vol. 1, p. 17. 

It is enacted by section 11 of the Indian Contract Act (IX 
of 1872), that every person is competent tp contract, who is of the 
age of majority according to the law to which he is subject, and 
who is of sound mind, and is not disqualified from contracting by 


ee, 


* See Arts, 482, 495. ? See Art. 57. 
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By section 2 of the Indian Majority Act (IX of 1875), the 
capacity of a Mahomedan in the matter of marriage is not 
affected, and he, being subject to his own personal law, is entitled 
to enter into a contract of marriage when he has attained puberty. 
Theage of puberty, according to Mahomedan law, depands on 
the physical signs which denote that state, and when no such 
signs are visible, the age of majority in either sex is fixed on the 
completion of the 15th year. 

When a child is given in marriage by any person other than 
the father or grandfather, he or she has the option of either 
ratifying itor repudiating it on attaining puberty—BadalAurat 
v. Queen-Empress, I. L. R., 19 Cal., 79 (1891). 


It is essential according to Mahomedan Jaw that the husband 
should be capable of giving -a valid consent, or should be 
represented by some one who can lawfully consent on his behalf ; 
and that the girl also when a minor should be represented 
by a duly authorized person for the purpose of binding her— 
Sobrati v. Jungli, 2 C. W.N., 245 (1898). 


Consent of a Muslim girl who is of age is essential to make 
the marriage valid—Asgur Ali v. Muhabbat Ali, 22 W.R., 403 
(1874). 

Although neither writing nor any religious ceremony is 
mecessary to the validity of a marriage contract, words of 
proposai and acceptance must be uttered by the contracting parties 
or their agents in each other’s presence and hearing, and in the 
presence and hearing of two male or one male and two female 
witnesses, who must be sane and adult Muslims, and the whole 
transaction must be completed at one meeting—Aklemannissa Bibi 
v. Mahomed Hatem, I. L. R., 31 Cal., 849 (1904). 


Although marriage is a civil contract, it is not positively 
prescribed to be reduced to writing, but the validity and operation 
of the whole are made to depend upon the declaration or proposal 
of one, and the acceptance or consent of the other, of the 
contracting parties or of their natural and legal guardians before 
competent and sufficient witnesses :—Abdul Kadir y. Salima, 
I. L. B., 8 All, 149, F. B., per Mahmood, J. (1886). _ 

The betrothal made by. a father cannot be annulled by a 


daughter on her coming of age—Fukhrunnissa v. Ally Raza, 
6 Sel. Rep., 8S. D, A., 368 (1840). 


Both decla- 


ration and 
acceptance 
must be 

| and 


meeting. 


Presence of 
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The nikak form of marriage is well known and established: 
amongst Mahomedans :—Joneerooddeen v. Ramdhun Bajeekur, 18 
W. R. Cr., 28, per Kemp, J. (1872). 

See Kunhi v. Motdin, I. L. R., 11 Mad. 327 (1888) ; 
Hamidunnissa v. Zohiruddin Sheik, I. L. R., 17 Cal., 670: 
(1890) ; Hub Ali v. Waztr-un-nissa, I. L. R., 28 All., 496 (1906). 


Art. 6. Where both the contracting parties are 
present, the declaration and acceptance’ must be ex- 
pressed at the same meeting, however long it may last : 
otherwise the marriage is not valid. It is essential also 
that the attention of the contracting parties should 
not be distracted by any other occupation. 

It is necessary: that each party should hear the: 
words of the other, which may even be uttered in a 
foreign language, so long as both parties know that 
marriage is being contracted. 

It is necessary also that the acceptance in no way 
varies from the declaration. ' 


Notes. 


Durrul-Mukhtaér Vol. 2, p. 2; Radd-ul-Muhtar, 
Vol. 2, p. 288; Fatawa-i-Kazi Khan, p. 152. 


Baillie, Bk. 1, Chap. 1, pp. 5, 10, 11; Macn. Prin., Chap. 
7, 8. 3, p. 6; Zaidu-nil-Ambani, Vol. 1, p. 16. 


Marriage must be completed at one meeting—Aklemannissa 


Bibi v. Mahomed Hatem, I. L. R., 31 Cal., 849 (1904). 


_ Art.'7. A marriage is not valid unless it is con- 

tracted in the presence of two male witnesses, or of one: 
and two female witnesses. 

The witnesses must be adult, of sound mind, 


and Muslims. They must hear the speech of both 
the parties and must be aware that marriage is being 
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contracted. They may be blind, profligate, descendants 
of both the parties or of one of them. 


A deaf man cannot act as witness to marriage : 
nor will a marriage contract be valid, if made in the 
presence of a witness who is asleep or intoxicated, and 
therefore unable to understand what he heard. 


Notes. 


Durrul-Mukhtaér, Vol. 2, p. 2; Radd-ul-Muhtar, 
Vol. 2, p. 295; Fatawa-i-Sirajiah, p. 208. 


Baillie, Bk. 1, Chap. 1, pp. 5,6 7; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 1, p. 26; Macn. Prin., Chap. 7, ss, 3, 5, 
p. 96; Zaidu-nil-Ambani, Vol. 1, p. 17. 

See Sections 118 and 134 of the Indian Evidence Act 
(I of 1872). 

As to the Mahomedan law of Evidence having ceased to have 
any validity in Indian Courts, see the Report of the Commissioners 
appointed to prepare a body of substantive law for India ; See 
also Queen v. Khyroollah, 6 W. R., Cr. 21, F. B., per Peacock, 
C. J. (1866). 

When both parties are Mussalmans, marriage cannot be 
contracted, but in the presence of two male witnesses or of one man 
and two women—Butoolun v. Koolsoom, 25 W. R., 444 (1876). 

A suit for jactitation of marriage lies ina Civil Court in 
India—Azmat Ali v. Mahmud-ul-Missa, I. L. R., 20 All., 96, per 
Hdge, C. J. (1897). 

See Hukeem Wahid Ali v. Khan Beebee, 3 Sel. Rep., 
S. D. A., 136 (1821) ; Kureemmonnissa v. Mohabut Khan, Dec. 8. 
D. A., 356 (1851); Mahtala Bibee v. Ahmed Haleemoozooman, 
10 Cal. L. R., 293 (1881). 


Art. 8. When a father contracts for the giving of One male o1 
. . : : . two female 
his adult daughter in marriage, with her consent and in witnesses 


her presence, one male witness or two female witnesses Ghen a 


: . ° father give 
are sufficient to render the marriage valid. his adult 


This provision also applies when the father is ee 


present at the marriage of his minor daughter, whom 


‘When a 
written 
eontract 
necessary. 


Marriage of 
the dumb. 


Marriage 
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he has authorized a third party to contract in 
marriage. 
Notes. 


Durrul-Mukhtar, Vol. 2, p. 2. 


Baillie, Bk. 1, Chap. 1, p. 9 ; Hamilton’s Hedayah, Vol, 1, 
Bk. 2, Chap. 1, p. 27 ; Zaidu-nil-Ambani, Vol. 1, p. 20. 


Art. 9. When both parties are present, the de- 
claration and acceptance must be expressed verbally. 

When the proposing party is absent, and makes his 
proposal of marriage in writing, the woman to whoin it 
is addressed must read it out to the witnesses or inform 
them that such a person has written to her proposing 
marriage, and she must at the same meeting express her 
acceptance. 


Notes. 
Durrul-Mukhtar, Vol. 2, p. 1; Radd-ul-Muhtar, 
Vol. 2, p. 287. 


Baillie, Bk. 1, Chap. 1, p. 11; Macn. Prin., Chap. 7, s. 6, 
p. 56 ; Zaidu-nil-Ambani, Vol. 1, p. 22. 


Art. 10. The marriage of the dumb is validly 
contracted by signs, provided the signs used clearly 
indicate a desire to be married. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 294. 
Baillie, Bk. 1, Chap. 2, p. 14.; Zaidu-nil-Ambani, Vol. 1, 
p. 23. 


Art. 11. Marriage contracted without the amount 

dower being fixed, or without settlement of any 

dower’ at all, is none the less valid, and the contract 
entitles the wife to her proper dower.’ 


See Art, 12. . * See Art. 78. 
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Notes. 
Sharh-i-Vikaya, Vol. 2, p. 33. 
Zaidu-nil-Ambani, Vol. 1, pp. 33-34. 


It is not necessary by Mahomedan law that dower should be 
agreed upon before marriage: it may be fixed afterwards— 
Kamar-un-nissa Bibi v. Hussaini Bibi, I. L. R., 3 All, 266, 
P. C. (1880). 


For widow’s possession of property in lieu of dower, see 
Nowsha Begum v. Umrao Begum, 7 N.-W. P., H. C. R., 60 
(1878). 

A widow is entitled to a lien for whatever dower remains due 
to her, although there may be a dispute as to what is the amount 
actually due—Ahmed Husain v. Khadija, 3 B. L. R., A. C., Foot- 
note, 28 (1868). 


Art.12, Marriage is not valid when contracted 
subject to a condition or circumstance, the realisation of 
which is uncertain. 

When it is contracted under an illegal condition, 
the marriage is valid and the condition void ; such would 
be the marriage in which the husband stipulates that 
there should be no dower.’ 


Notes. 
Durrul-Mukhtar, Vol. 2, p. 4. 
Baillie, Bk. 1, Chap. 2, pp. 17, 19; Zaidu-nil-Ambani, 
Vol. 1, p. 25. 


Art.18. Temporary marriage or marriage in 
Mutah form, the duration of which is limited to a fixed 
period, cannot be validly contracted, 


Notes. 
Durrul-Mukhtar, Vol. 2, p. 4. 
Baillie, Bk. 1, Chap. 2, p. 18 ; Hamilton’s Hedayah, Vol. 1, 


Bk. 2, Chap. 1, p. 33; Zaidu-nil-Ambani, Vol. 1, p. 27 ; Clavel, 
Vol. 1, p. 116. 





1 See Art. 11. 
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According to the Sunni ‘school of Mahomedan law, a mar- 
riage contracted under the form of JMdutah is void, but according 
to the Shiah school such a marriage is perfectly valid—In the 
matter of the petition of Luddun Sahiba, I. L. R., 8 Cal., 736 


(1882). 
See also Mahomed Abid Ali Kumar Kadar v. Ludden Sahaba, 


I. L. R., 14 Cal., 276 (1886). 


Art.14. The marriage contracted under the form 
of Mutah, or mere enjoyment is void. Neither of the 
parties inherits from the other, even when the marriage 
is contracted in the presence of witnesses. 


Notes. — 
Radd-ul-Muhtaér Vol. 2, p. 318; Fatawa-i-Alam- 
girl, Vol. 2, p. 11. 


Baillie, Bk. 1, Chap. 2, p. 18. Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 83 ; Zaidu-nil-Ambani, Vol. 1, p. 27. 


Art.15. A marriage by exchange is valid, and each 
wife is entitled to the proper dower.’ 

A. marriage by exchange is one in which a man 
gives his daughter or his sister in marriage to another 
man without dower, at the same time marrying the 
sister or daughter of the latter as compensation. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 18. 


Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 38, p. 47; Zaidu- 
nil-Ambani, Vol. 1, p. 29. 


Art. 16. The contracting parties in a marriage 
cannot reserve any option with regard to seeing each 
other, nor can they impose any other conditions 
whatsoever. 





' See Arts. 77, 78. 


LEGAL EFFECTS OF MARRIAGE. 1l 


If the husband, verbally or in writing, stipulates 
in the marriage contract for beauty or virginity in the 
woman, or for the absence of any fault in her, and 
makes such stipulation a condition of his union with 
her, or if the wife on the other hand stipulates for the 
total absence of any malady or infirmity in her husband, 
the contract remains valid, and the stipulation is null 
and void. Neither party can demand the cancellation’ 
of the marriage in the event of the non-fulfilment of the 
conditions stipulated for. 


A. wife only has the option of having the marriage 
cancelled when her husband proves to be impotent.’ 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 5; Jami-ur-Rumuz, 
p. 249. 
Baillie, Bk. 1, Chap. 2, p, 21; Zaidu-nil-Ambani, Vol. 1, 
p, 30. 


Art. 17. As soon as the marriage is validly con- 
tracted, the marriage ties are established, and the rights 
and duties of the married parties’ commence, even before 
consummation. A valid marriage contract renders the 
husband liable towards the wife for the proper dower,’ 
in default of any stipulated dower, and obliges him to 
maintain’ her so long as she is not rebellious,” or not too 
young for sexual intercourse or to be a companion to 
him in his house. It also renders lawful sexual inter- 
course between the parties, assures the husband marital 
authority,’ and makes it binding upon the wife to accede 
to her husband’s desire where such desire is lawful ; it 
prevents her leaving her husband’s house without his 
permission or without reasonable excuse. Such a contract 


> See Art. 48. ® See Art. 206. § See Art. 166. 1 See Art. 206. 
* See Art. 298. “ See Art. 78. ® See Art. 171. 


Legal effects 
of marriage. 
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further enjoins on her the duty of properly performing 
the household duties after having received in full the 
prompt part of the dower;’ it also creates affinity and the 
prohibitions arising therefrom,’ and finally it entitles 
each party to inherit from the other. © | 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 279, 280, 362, 363 
388, 699, 701; Bahrr-ul-Rayek, Vol. 3, pp. 83, 84. 


Baillie, Bk. 1, Chap. 1, p. 13; Macn. Prin., Chap. 7, 
s. 7, p. 57; Zaidu-nil-Ambani, Vol. 1, p. 36; Clavel, Vol. 1, 
pp. 8, 55. , 

This Article leaves no room for any controversy on the con- 
clusive effects of the marriage independently of consummation. 
Once the marriage is validly contracted the ties of marriage are 
secured, the rights and duties of husband and wife commence 
even before consummation—Clavel, Vol., 1, p. 48. 

See Section 488 of the Code of Criminal Procedure (Act V 
of 1898) ; Abdur Rohoman v. Sakhina, I. L. R., 5 Cal., 558 
(1879), In the matter of the petition of Din Muhammad, 
J. L. R., 5 All, 226 (1882); In the matter of the petition of 
Luddun Sahiba, I. L. R., 8 Cal., 736 (1882). 


On the legal effects of marriage, Mahmood, J., says :—‘‘ These 
authorities leave no doubt as to what constitutes marriage in law, 
and it follows that, the moment the legal contract is established, 
consequences flow from it naturally and imperatively as provided 
by the Mahomedan law. I have said enough as to the nature 
of the contract of marriage, and in describing its necessary legal 
effects I cannot do better than resort to the original text of the 
Fatawa-i-Alamgirt, which Mr. Baillie has translated in the form of 
paraphrase, at page 13 of his digest, but which I shall translate 
here literally, adopting Mr. Baillie’s phraseology as far as pos- 
sible :—‘ The legal effects of marriage are that it legalizes the 
enjoyment of either of them (husband and wife) with the 
other in the manner which in this matter is permitted by the law ; 
and it subjects the wife to the power of restraint, that is, she 


* See Art, 73. * See Arts, 19, 20. 
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becomes prohibited from going out and appearing in public; it 
renders her dower, maintenance, and raiment obligatory on him ; 
and establishes on both sides the prohibitions of affinity and the 
rights of inheritance, and the obligatoriness of justness between 
the wives and their rights, and on her it imposes submission 
to him when summoned to the couch; and confers on him 
the power of correction when she is disobedient or rebellious, 
and enjoins upon him associating familiarly with her with 
kindness and courtesy. It renders unlawful the conjunction of 


two sisters (as wives) and of those who fall under the same 
category.’ 


That this conception of the mutual rights and obligations 
arising from marriage between the husband and wife bears in 
all main features close similarity to the Roman law and other 
European systems which are derived from that law, cannot, 
in my opinion, be doubted; and even regarding the power of 
correction, the English law seems to resemble the Mahomedan, for 
even under the former ‘ the old authorities say the husband may 
beat his wife’; and if in modern times the rigour of the law has 
been mitigated, it is because in England, as in this country, the 
criminal law has happily stepped in to give to the wife personal 
security which the matrimonial law does not. To use the language 
of the Lords of the Privy Council in the case already cited :— 
‘The Mahomedan law, on a question of what is legal cruelty 
between man and wife, would probably not differ materially 
from our own, of which one of the most recent expositions 
is the following :—‘ There must be actual violence of such a 
character as to endanger personal health or safety, or there 
must be a reasonable apprehension of it.’ ‘The Court’, as Lord 
Stowell said in Evans v. Evans, ‘has never been driven off this 
ground.’ 


Now the legal effects of marriage, as enumerated in the 
Fatawa-i-Alamgiri, come into operation as soon as the contract of 
marriage is completed by proposal and acceptance ; their initia- 
tion is simultaneous, and there is no authority in the Mahomedan 
law for the proposition that any or all of them are dependent 
upon any condition precedent as to the payment of dower by the 
husband to the wife.”—Abdul Kadir v. Salima, I. L. R., 8 All, 
149, F. B. (1886). 
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Effect of Art. 18. Every marriage contracted without wit- 
contratved nesses’ or without one of the conditions requisite for the 


without wit- validity of a marriage is radically void,’ and failing the 
legal condi- voluntary separation of the parties must be cancelled by 


a judge. 
Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 8379—389; Fatawa-i- 


Alamgiri, Vol. 2, p. 40. 

Baillie, Bk. 1, Chap. 8, p. 155 ; Zaidu-nil-Ambani, Vol. 1, 
p. 37; Clavel, Vol. 1, p. 113. 

A marriage, contracted without witnesses, produces no effect. 
When cancelled before cohabitation or any equivalent act, it 
creates no prohibition of affinity, nor does it entitle the survivor 
to inherit from the party dying first. Where the husband has 
settled no dower in the contract and the marriage is cancelled 
after actual consummation or after the disappearance of the wife’s 
virginity, the wife is entitled to her proper dower—Butoolun v. 


Koolsoom, 25 W. R., 444 (1876). 

Cohabitation as husband and wife would be evidence of a 
marriage if the parties were Mahomedans, or persons between 
whom a valid marriage could be celebrated—Manowar Khan v. 
Abdullah Khan, 3 N.-W. P., H.C. R., 177 (1871). 

Marriage will be presumed when there has been continued 
cohabitation and when children have been born during that inter- 
course—Kureem-oon-Nissa v. Ata-ool-lah, 2 Agra, H. C. R., 
217 (1867); Masit-un-Nisa v. Pathan, I. L. R., 26 All, 295 
(1904). | 

As to personal status of husband and wife at first Christians 
and subsequently Mahomedans—See Skinner v. Skinner, I. L. R., 
25 Cal., 5387, P. C. (1897). 


¥ See Art. 7. * See Arts, 134, 172, 


CHAPTER III. 
IMPEDIMENTS TO MARRIAGE. 
(Arts. 19—82.) 


Art. 19. It is not lawful for a man to marry more 
than four wives at one time. 


Notes. 
Fath-ul-Kadir, Vol. 2, p. 31. 

Baillie, Bk. 1, Chap. 38, p. 30; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 81; Macn. Prin., Chap. 7, 8. 7, p. 57; 
Zaidu-nil-Ambani, Vol. 1, p. 38. 

See Sale’s Koran, Chap. IV, p. 59 


The Mahomedan law prohibits the marrying of more than 
four wives only in case all four are living—Shumsoonissa v. 


Gouher Ali, 4 Sel. Rep., 8. D. A., 859 (1827). 


An agreement made by a man not to marry a plurality of 
wives is not illegal according to Mahomedan law—Aurron v. 
Khyroollah, 1 Fulton’s Rep., 361, per Ryan, C.J. (1838). 


Art. 20. For the validity of marriage it is necessary 
that there should be no prohibition affecting the parties. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 1. 
Zaidu-nil-Ambani, Vol. 1, p. 40. 


Art. 21. Prohibitions are either perpetual or 
temporary. The causes that produce perpetual prohi- 
bitions are legitimate and natural relationship, affinity 
and fosterage.’ | 


The causes that create temporary prohibitions are as 
follow :—The union with two women related to one 





* See Art 377. 
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another within the prohibited degree ;' the union with 
more than four women at one time; the absence of a 
heavenly and revealed religion ;? a final repudiation or 
one pronounced three times ; and the fact that the woman 
is another man’s wife or is observing Zddat,’ consequent 
upon repudiation or widowhood. 


Notes. 


Fatawa-i-Kazi Khan, pp. 165-167 ; Fath-ul-Kadir, 
Vol. 2, p. 16; Fatawa-i-Alamgiri, Vol. 2, p. 11. 


Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 1, p. 29; Macn. 
Prin., Chap. 7, 8. 10, p. 57. Zaidu-nil-Ambani, Vol. 1, p. 40. 


The absence of a heavenly or revealed religion causes 
temporary prohibition to marriage. Both schools, Shiah and 
Sunni, prohibit sexual intercourse between a. Mahomedan woman 
and a man who is not of her religion—Himmut Bahadur v. 
Sahebzadee Begum, 14 W. R., 125 (1870). 

A Mahomedan woman cannot enter into a contract of 
marriage with a man who is not a Mussalman—Bakhshi Kishen 
Prasad v. Thakur Das, I. L, R., 19 All, 375 (1897). 

Nor can a Mahomedan woman marry a second husband during 
her first husband’s lifetime—Ameena v. Kuttoo Khan, 7 Sel. Rep., 
S. D. A, 82 (1841). 


Art. 22. A man is forbidden to marry his mother, 
his grandmother, how high soever ;* his daughter, his 
son’s daughter, or daughter’s daughter, how low soever ;° 
his sister, his sister's daughter or brother’s daughter, 
how low soever ;’ his paternal or maternal aunt. 


The corresponding male relations are forbidden 
to the woman. Marriage is permissible between first 
cousins. 


' See Art, 22. * Or any woman above her in the 
* See Art. 31. direct line of ascent. 
© See Art. 310. ’ Or any woman below her in the 


direct line of descent. 
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Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 5; Fath-ul-Kadir, 
Vol. 2, p. 16; Radd-ul-Muhtar, Vol. 2, p. 300. 
Baillie, Bk. 1, Chap. 3, p. 23 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 27 ; Macn. Prin., Chap. 7, s. 9, p. 57;  Zaidue 
nil-Ambani, Vol. 1, p. 41. 
See Sale’s Koran, Chap. IV, pp. 62, 63. 


Art.23. <A man is forbidden to marry the daughter other pro- 
of his wife with whom he has consummated marriage, ™>itions. 
and the mother of the wife with whom he has validly 
contracted marriage. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 2; Bahrr-ul-Rayek, 
Vol. 3, p. 107. 

Baillie, Bk. 1, Chap. 8, pp. 24, 226; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 1, pp. 27, 28, 29 ; Macn. Prin., Chap. 7, s. 9, 
p- 97; Zaidu-nil-Ambani, Vol. 1, p. 43. 


Art. 24. A man, who has had illicit intercourse with tiicit inter- 
a woman, can marry neither her mother nor her daughter, 


and the woman herself is forbidden to his father and prohibition 
hi to marriage. 
is son. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 5; Radd-ul-Muhtar, 
Vol. 2, p. 303. 


Baillie, Bk. 1, Chap. 3, p. 30 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 29; Zaidu-nil-Ambani, Vol. 1, p. 45. 


Art.25. Fosterage produces the same impediments fFosterage 
as legitimate and natural relationship, with the exceptions P edimast 
mentioned in the Chapter’ on Suckling. LO RIAtEIARS: 

Notes. 
Durrul-Mukhtar, Vol. 2, p. 2. 

Baillie, Bk. 1, Chap. 3, p. 30 ; Hamilton’s Hedayah, Vol. 1, 

Bk. 2, Chap. 1, p. 28 ; Zaidu-nil-Ambani, Vol. 1, p. 46. 
‘ See Bk. IV Ohap. II, S. 1, Arts. 365-374. 
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Marriage is Art. 26. No one can marry the sister, the aunt or 
uk m0 the niece of the woman with whom he is still united in 
sister, aunt marriage, or of the wife that he has repudiated and who 
wife that is has not yet completed the period of Iddat.' But if the 
iving. : . 
woman who causes the impediment should die or should 
the marriage be dissolved by repudiation’? in any form, 
the impediment would be removed, and after completion 
of the I[ddat, marriage with the above-mentioned women 


would be lawful. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, pp. 7, 8, 9. 


Baillie, Bk. 1, Chap. 3, p. 31 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, pp. 28, 29 ; Zaidu-nil-Ambani, Vol. 1, p. 48. 
See Sale’s Koran, Chap. IV, entitled ‘ Women,’ p. 59. - 


According to Mahomedan Jaw a man cannot marry the sister 
of his wife during the continuance of his union with her—Shuree- 
foonissa v. Khizuroonissa, 3 Sel. Rep. S. D. A., 280 
(1824). 

When a man marries two sisters by one contract, and one 
marriage is known to precede the other, the marriage which is 


the later of the two is absolutely void—Azizunnissa Khatoon v. 
Karimunnissa Khatoon, 1. L. R., 23 Cal., 180 (1895). 


Marriage is Art. 27. Before completion of the prescribed period, 


not permis- : , ; : : 

sible witha marriage is not permitted with a woman in Jddat', whether 
woman Op- ° ° > ye 

serving such Jddat is in consequence of repudiation,’ the 


cael husband's death, or the cancellation of a void marriage. 


Notes. 


Fatawa-i-Alamgiri, Vol. 2, p. 9. 


Baillie, Bk. 1, Chap. 3, p. 31; Zaidu-nil-Ambani, Vol. 1, p. 
51; Clavel, Vol. 1, p. 17. 


See Art. 310, , : _ * See Art, 217, 
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Art.28. It is not lawful for a man to take back his 
wife, whom he has repudiated three times,’ until she has 
been legally married to another man, who has effected 
actual consummation of marriage with her and has 
subsequently repudiated her, or has died, and until she 
has completed the prescribed period of Jddat.? 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 128. 


Baillie, Bk. 1, Chap. 3, p. 43 ; Zaidu-nil-Ambani, Vol. 1, p. 53. 

See Sale’s Koran, Chap. IT, p. 27. 

Art.29. It is not lawful to marry a woman in a 
pregnant condition when the author of the pregnancy 
is known. 

But a man may marry a woman pregnant by illicit 
intercourse, cn condition that no cohabitation is per- 
missible until after her delivery, unless it is the man 
that rendered her pregnant who marries her. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 9. 


Baillie, Bk. 1, Chap. 3, p. 88 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 832; Zaidu-nil-Ambani, Vol. 1, p. 52. 


Art.30. Any man having four lawful wives cannot 
marry a fifth, until he has repudiated one of the four and 
waited until the period of Jddat,’ consequent upon such 
repudiation, has expired. 


> Notes. 
Sharh-i- Vikaya, Vol. 2, p. 18. 


Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 1, p. 32 ; Zaidu-nil- 
Ambani, Vol. 1, p. 54. 

Where a man has married four slave girls, his union with 
a free woman is not the fifth marriage and therefore valid— 


— 
Pe ae 








* See Art. 248. ® See Art. 310. 
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Gholam Busun Ali v. Zeinub Beebee, 1 Sel. Rep, S. D. A, 


68 (1801). 
See Shumsoonisa v. Gouhur Ali, 7 Sel. Rep., 8S. D. A., 
359 (1827). 
Art, 81, A Muslim can marry non-Muslim women! 
Non-Muslim a : : ‘ 
whose religion is founded on the scriptures, that 1s to say, 


‘women who 


are lawful t a5 : ji 
Muslims Christians or Jewesses settled in Muslim States, or 


elsewhere. 
Notes. 


Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Baillie, Bk. 1, Chap. 3, p. 41 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 3; Macn. Prin., Chap. 7, 8.12, p. 58; Zaidu- 
nil-Ambani, Vol. 1, p. 56. 

See Sale’s Koran, Chap. V, p. 82. 

A woman of the Shiah sect, cannot contract a valid marriage 
with a Christian—Bakhshi Kishen Prasad v. Thakurdas, 1. L: R., 
19 All., 375 (1897). 


ieee. Art, 82. It is unlawful for a Muslim to marry 
sane iiabreet fire-worshippers, sabeens or star-worshippers, whose 
ale UNIBWIiul, ee . 

religion is not based on any holy book. 


Notes. 
Durrul-Mukhtar, Vol. 2, p. 4. 

Baillie, Bk. 1, Chap. 3, p. 40; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 1, p. 80; Zaidu-nil-Ambani, Vol. 1, p. 56. 

See Sale’s Koran, Chap. II, p. 26. 

According to Mahomedan law, both the Sunni and Shiah 
schools prohibit marriage between a Mussalman woman and 
a man who is not of her religion—JZmmut Bahadur v. Saheb- 
cadee Begum, 14 W. R., 125 (1870). 

- Continued cohabitation between a Mahomedan anda Hindu 
woman does not raise presumption of marriage—Monowar Khan 
w. Abdoollah Khan, 3 N.-W. P., H.C. R., 178 (1871). 

See In the matter of Ram Kumari, I. L. R., 18 Cal, 264 
(1891) ; Abdul Razack v. Jaffer Bindaneem, L. R., 21 1. A. 


56 (1893). 


eed 





> See Art 21. 


CHAPTER IV. 
GUARDIANSHIP IN MARRIAGE (VILAYA). 


(Arts. 33—56.) 


SECTION I.—QUALIFICATIONS, NECESSARY FOR, AND DUTIES 
OF, A GUARDIAN IN MARRIAGE. 


(Arts. 383—48.) 


Art. 33. A guardian’ in marriage, must be adult, Necessary 
: ‘ : : qualifica- 
of sound mind and a Muslim. <A profligate person 1s not tions of 
: : ; . guardian in 
disqualified from becoming a guardian. marriage: 


Notes. 
Durrul-Mukhtar, Vol. 2, pp. 4, 6. 
Zaidu-nil-Ambani, Vol. 1, p. 57. 


The father who is an apostate from the Mahomedan faith 
cannot be the guardian in marriage of his daughter, and conse- 
quently his consent is not necessary~—In the matter of Mahin 
Bibi, 13 B. L. R., 160 (1874). 

See Guardian and Wards Act (VIII of 1890), Chap. ILI. 


Art. 34 The intervention of a guardian is an Where the 
essential condition to the validity of the marriage of ete 
minors, and of adults who are insane, but it is not marriage 
necessary for the validity of marriage between persons 


who are adult and of sound mind. 


Notes. 
Durrul-Mukhtar, Vol. 2, p. 5. 


Macn. Prin., Chap. 7, ss. 14, 16, p. 58; Zaidu-nil- Ambani, 
Vol. 1, p. 58. 


? See Art. 44. 
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tions. 
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The Hanifites hold that a girl who arrives at puberty, with- 
out having been married by her father or guardian, is legally 
emancipated from all guardianship, and can select a husband 
without reference to his wishes—Muhammad Ibrahim v. Gulam 
Ahmed, 1 Bom. H. C. R., 286, per Couch, J. (1864). 


Art. 35. The guardians having the right to inter- 
vene in the marriage of minors and of adults who are 
insane, are the nearest Asal’ relations,’ following 
the order of inheritance, the nearer excluding the more 
remote.’ 


The father of a family* is the natural guardian of 
his minor children, failing the father, the guardianship 
devolves upon the paternal grandfather, then upon the 
line of collateral male relations, wiz., the full-brother, 
the half-brother by the father’s side, the son of the 
full-brother, the son of the half-brother by the father’s 
side, the full-uncle, the half-uncle by the father’s side, 
the son of the full-uncle, the son of the half-uncle by 
the father’s side. 


Notes. 


Durrul-Mukhtar, Vol. 2, p. 6; Fatawa-i-Alamgiri, 
Vol. 2, p. 11. 

Baillie, Bk. 1, Chap. 4, p. 45 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, pp. 36, 37, 39 ; Zaidu-nil-Ambani, Vol. 1, p. 59 ; 
Clavel, Vol. 1, p. 313. 


Art. 86. Failing Asad relations, the right of guar- 
dianship devolves upon the female line in the following 
order :— 


The mother, paternal grandmother, daughter, 
granddaughter born of a son or daughter, their descen- 
dants, maternal grandfather, full-sister, half-sister by 
the father’s side, uterine brother and sister, their 


? Agnate. * See Art. 139. 
* See Art. 52, * See Art. 44. 
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descendants, then upon the other Zavil Arhams,' viz., the 
paternal aunt, maternal uncle, maternal aunt, daughters 


of aunts, their descendants, following the established 


order. 
Notes. 


Durrul-Mukhtar, Vol. 2, p. 6. 
Baillie, Bk. 1, Chap. 4, p. 46 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 38; Macn. Prin., Chap. 7, s. 19, p. 59; 
Zaidu-nil-Ambani, Vol. 1, p. 61. 
The nearer guardian being in jail, and being precluded by 
his absence from acting as guardian in marriage, the marriage 
contracted by the mother and grandmother of the minor was 


held lawful— Kaloo v. Guriboollah, 13 B. L. R., 163, per Kemp, 
J. (1868). 


In the case of apostacy of father, mother’s consent held suffi- 
cient—In the matter of Makin Bix, 138 B. L. R, 160 
(1874). 


Art. 87. Minors having no near or remote relation, 
are subject to the guardianship of the ruling authority, or 
the judge, duly authorized to contract in marriage 
orphans of either sex, who are within his jurisdiction. 


Notes, 
Durrul-Mukhtar, Vol. 2, p. 6. 


Baillie, Bk. 1, Chap. 4, p. 46; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 89 ; Zaidu-nil-Ambani, Vol. 1, p. 62. 


Art. 38. The executor under a will has no autho- 
rity to contract his wards in marriage, even though the 
father in his will should have conferred this power upon 
him, unless this right is acquired by relationship, or 1s 
vested in him by a judge, and no other person exists 
having preference over him. 


Notes, 
Durrul-Mukhtar, Vol. 2, p. 6. 
Baillie, Bk, 1, Chap. 4, p. 48; Zaidu-nil-Ambani, Vol. 1, 
p. 63. 
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Art. 39. Muslims cannot act as guardians tc 
non-Muslims in their marriages, nor in the adminis- 
tration of their property, unless it is in the capacity 
of ruling authority, or its representative. Non-Muslims 
can, however, act as guardians to non-Muslims, both 
in their marriages and in the administration of their 
property. | 

Notes. 
Durrul-Mukhtar, Vol. 2, p. 6. 


Baillie, Bk. 1, Chap. 4, p. 47 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 38 ; Zaidu-nil-Ambani, Vol. 1, p. 64. 


Art. 40. A remote relation has not the right to 
contract minors in marriage, if there is a nearer rela- 
tion fulfilling the necessary conditions for exercising 
guardianship. 

But if the nearer relation is absent and at such 
a distance that the chosen bridegroom’s withdrawal is 
to be feared before the arrival of the reply, the right 
of guardian passes to the next nearest relation, who can 
validly contract the minor’s marriage without the nearer 
relation being able to demand its cancellation. It would 
be the same if the nearer relation were legally. incom- 
petent.* 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 12 ; Durrul-Mukhtar, 

Vol. 2, p. 2. 


Baillie, Bk. 1, Chap. 4, p. 49 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 39 ; Zaidu-nil-Ambani, Vol. 1, p. 64. 


Art. 41. Ifthe nearer relation refuses a proposal 
of marriage made to his ward, the more remote relation 
has not the right to contract the ward in marriage. 





ee i, 





2 See Art. 482. 
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This right is vested in the judge, before whom the 
complaint is lodged, even when the refusal proceeds from 
the father. The Judge, on being satisfied that there is 
no sufficient cause for the refusal, that the husband is 
suitable’, and that the dower settled on the girl is equal 
to the proper dower’, shall, himself or by his deputy, 
contract the marriage in the name of the refusing 
party. But ifthe refusal of the proposal was based 
on good grounds, such as inferiority, either of the 
husband’s condition, or of the dower settled on the girl, 
the judge cannot give her in marriage against the wish 
of her relation. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 342. 


Baillie, Bk. 1, Chap. 4, p. 50; Zaidu-nil-Ambani, Vol. 1, 
p. 66 ; Clavel, Vol. 1, p. 54. 


Art. 42. Where there are two relations of the 
same degree, either can validly contract the ward in mar- 
riage ; and, so long as the marriage is validly contracted, 
ratification by the other relation 1s not necessary. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 12. 


Baillie, Bk. 1, Chap 4, p. 49; Zaidu-nil-Ambani, Vol. 1, 
p. 67. 


Art. 43. The judge, empowered to give female 
orphans in marriage, cannot contract one to himself, nor 
can he contract her to one of his ascendants or 
descendants. 

Notes. 
Radd-ul-Muhtar, Vol. 2, p. 340. 
Baillie, Bk. 1, ‘Chap. 4, p. 47; Zaidu-nil-Ambani, Vol. 1, 
68. 
1 See Art. 62. 
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2 See Art. 78. 
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SECTION II.-—MARRIAGE OF MINORS AND OF ADULTS, WHO 
ARE LEGALLY INCOMPETENT.’ 


(Arts. 44—56.) 

Art. 44. The father of a family has the power of 
compelling his minor children of either sex, to enter into 
the state of marriage, even when the daughter is not a 
virgin. This right of compulsion is extended to the 
paternal grandfather and all other guardians fulfilling 
the necessary conditions.’ 

Adults of either sex afflicted with imbecility or 
habitual madness, and who have been without lucid 
intervals for a whole month, are judicially in the same 
position as minors, and like them, .are subject to the 
right of compulsion. 


Notes. 


Durrul-Mukhtir, Vol. 2, p. 5. 
Baillie, Bk. 1, Chap. 4, p. 46; Zaidu-nil-Ambani, Vol. 1, 
p. 69. 


Art. 45. Where the father or grandfather con- 
tracts in marriage his son, grandson, daughter or 
granddaughter, they being minors or adults who 
are legally incompetent, the marriage is valid, and 
its consequences are binding without any one of the 
above being able, on reaching majority, to demand 
its cancelment. This is so, even when the boy suffers 
loss by the heavy amount of dower paid, or when 
the girl suffers by the inferior amount settled on her, or 
by the husband not being her equal.’ 

It is the same in the case of an insane woman 
contracted in marriage by her son who is also her 


guardian. 
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Notes. 
Durrul-Mukhtar, Vol. 2, p. 56. 


Baillie, Bk. 1, Chap. 4, p. 50; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 41 ; Zaidu-nil-Ambani, Vol. 1, p. 70. 


Art. 46. Where the father or the grandfather, 
reputed profligate, compels to enter into the state of 
marriage his son, grandson, daughter or granddaughter, 
whether minor or adult who is legally incompetent,’ and 
seriously injures the boy by making him pay a dower 
greater than that which he is bound to provide, or 
seriously injures the girl by accepting a dower smaller 
than that which ought to have been settled on her, or if 
he marries her to a husband not her equal, the marriage 
shall be invalid. 


Notes. 


~Durrul-Mukhtar, Vol. 2, p. 56. 


Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 2, p. 37; Zaidu- 
nil-Ambani, Vol. 1, p. 72. 


Art. 47. When a guardian, other than the father or 
grandfather, has a boy or girl placed under his guardian- 
ship, and contracts one of them in marriage to an un- 
suitable person, or causes the ward serious injury by 
reason of the dower given or accepted, the marriage is 
invalid, even when it is a judge who has contracted it. 


Where a guardian marries his ward to a suitable’ 
person and the dower is equal to the proper dower,’ the 
marriage is valid, but the ward upon attaining majority 
or when informed of such marriage, is entitled to 
demand its dissolution, even when the marriage has 
been consummated. 
® See Art. 78. 


3 See Art. 482. 2 See Art, 62. 
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£0 INSITLIULTES UF MUSBSBALMAN LAW. 
Notes. 
Durrul-Mukhtar, Vol, 2, p. 6. 
Baillie, Bk. 1, Chap. 4, p. 50; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 2, p. 87; Maen. Prin, Chap. 7, s. 18, p. 58; 
Zaidu-nil-Ambani, Vol. 1, p. 73 ; Clavel, Vol. 1, p. 54. 
According to Mahomedan law of the Sunni school, a 


marriage by a minor is voidable only, that is, complete unless 
avoided by the dissent of the girl on her reaching puberty. 


According to tbe Shiah doctrine, a /azoolee marriage re- 
quires assent of the minor, after attaining puberty and mature 
understanding, to perfect it, and that, in the event of death inter- 
vening before such assent is given, the marriage remains incom- 
plete. Without the assent of a girl after attaining puberty, the 
marriage remains imperfect and does not create any rights and 
obligations. 

In the absence of evidence to the contrary, the presump- 
tion of Mahomedan lawis thata girl attains puberty when ‘she 
reaches the age of 9 years—JMulka Jehan v. Mahomed Uskhurree, 
LL. R., 1. A., Sup. Vol., 192 (1873). 

See Ahajoorvonissa v, Rowshan Jehan, I. L. R., 2 Cal., 184, 
P. C. (1876). 


Art. 48. If the wards married under compulsion 
prefer, on attaining puberty, to have their marriage 
dissolved, they must seek their remedy before a judge. 

The judge, after having ascertained that their right 
has not lapsed, will pronounce the dissolution of the 
marriage. If one of the parties dies before the judge 
has pronounced his decision, the survivor’ is entitled to 
inherit from the deceased, and the dower settled on the 
wife remains her property or devolves upon her heirs. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 332. 


Baillie, Bk. 1, Chap. 4, p. 50; Zaidu-nil-Ambani, Vol. ls 
p. 76. 
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Art. 49. Where awomanhas the option, upon attain- Howa 
woman must 


ing puberty, of having her marriage cancelled, and upon exercise this 
. : ar ; ‘ right of op- 

reaching that age while yet a virgin, still wishes to take tion. 

advantage of this right, she must protest against the 

action of her guardian and declare before witnesses that 

she is free. This declaration must be made at the moment 

the signs of her puberty become visible, or as soon as she 

is informed, after reaching puberty, of her marriage 

which she had hitherto been kept in ignorance of ; 

otherwise she loses her right. 


Her ignorance of this right, or of the moment at 
which she ought to exercise it, is not a valid excuse. 
But having once protested against her marriage before 
witnesses at the proper time, any delay in taking judicial 
action, however protracted it inay be, does not cause her 
to lose her right ; unless, in the meantime, she has such 
intercourse with her husband as would presume her 
consent to the marriage. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 335, 336; Fath-ul- 
Kadir, Vol. 2, p. 53. 


Baillie, Bk. 1, Chap. 4, pp. 51, 52: Hamilton’s Hedayah, 
Vol. 1, Bk. 2, pp. 37, 88 ; Zaidu-nil-Ambani, Vol. 1, p, 78. 


A minor on attaining puberty may have the marriage con- 
tracted during minority cancelled—Mulka Jehan v. Mohammed 
Uskhurree L. R., I. A., Sup. Vol., 192 (1873). See Sel. Rep., 
S. A. Bom., 56 (1821). 


Art.50. Where a girl contracted in marriage has Eifects offer 

: ; : _ si 
the option of having such marriage cancelled on attain- time option 
snou e 


ing puberty, and she reaches that age after the dis- exercised. 
appearance of her virginity, then her silence, at the 


moment her puberty’ becomes visible, or her silence 


1 See Art, 495. 
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when informed of her marriage after reaching puberty, 
if she were ignorant of the fact before that age, does 
not deprive her of the right to protest, unless she has 
given formal or tacit consent to the marriage. 


It is the same for a boy attaining puberty,’ and 
who was contracted in marriage by a guardian other 
than the father or grandfather. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 13. 
Baillie, Bk. 1, Chap. 4, p. 54; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 34 ; Zaidu-nil-Ambani, Vol. 1, p. 79. 
A minor, given in marriage by any person other than the 
father or grandfather, has the option of ratifying or repudiating it 


on attaining puberty—Badal Aurat v. Queen-Empress, I. L. R. 
19 Cal., 79 (1891). 


Art. 51. Every male, adult and of sound mind, 
can marry, even if he is a spendthrift, without the inter- 
vention of a guardian. 

Every woman at the age of puberty,’ who is 
of sound mind, whether a virgin or not, can marry 
without the intervention of a guardian. The marriage 
which she herself contracts is valid and_ binding, 
so long as the husband she chooses is her equal,’ and 
the dower settled upon her is equal to the proper 
dower.° 


Notes. 
Hidaya, Vol. 2, p. 34. 


Baillie, Bk, 1, Chap. 4, p. 54: Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 34 ; Zaidu-nil-Ambani, Vol. 1, p. 81. 

Freedom to marry on attaining puberty without the interven- 
tion of guardian— Muhammad Ibrahim v. Gulam Ahmed, 1 Bom. 


H, C. R., 236, per Couch, J. (1864). 








1 See Art. 495. ® See Art. 62. ® See Art. 78. 
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According to Art. 51, every woman at the age of puberty, 
who is of sound mind, can marry without the intervention of 
a guardian, and Art. 53 says that a woman, who has attained 
puberty, whether virgin or not, cannot be compelled in 
marriage. She must be consulted and give her consent—Clavel, 
Vol. 1, p. 35. 


See Section 11 of the Indian Contract Act (IX of 1872), 
and Section 2 of the Indian Majority Act (IX of 1875). 


Art. 52. Where a woman, adult and legally 
competent, herself contracts marriage against the wish 
of an Asab' guardian and the dower is inferior to the 
proper dower,’ such guardian can impugn the marriage, 
in spite of its validity, and demand from the husband 
payment of the difference existing between the dower 
settled, and the proper dower, or demand that the 
marriage should be cancelled by a judge. If the husband 
were not suitable,* the marriage would be void ab initio, 
and the subsequent consent of her Asab guardian would 
not render it valid. Where there is no Asab guardian, 
or where such guardian gives his previous and formal 
consent, an unsuitable marriage contracted by the woman 
herself is perfectly valid. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 321-22. 


Baillie, Bk. 1, Chap. 5, p. 67 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 41; Zaidu-nil-Ambani Vol. 1, p. 81; Clavel, 
Vol. 1, p 54. 


Art. 58. A woman who has attained puberty, 
whether virgin or otherwise, cannot be compelled 


in marriage: she must be consulted and her consent 
obtained. 
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2 Agnate. * See Art. 78 ; *See Art. 62. 
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When a girl, who is a virgin, 1s consulted before 
her marriage, or informed of such marriage after its 
conclusion by a near relation, or his agent,’ and of her 
own accord remains silent, after being made aware 
of the husband to whom she has been united, and of 
the amount of dower that has been settled on her, or 
when she smiles or laughs, weeps without sobs, then 
her silence, smile, laugh, or tears will amount, before 
conclusion of the marriage, to a ratification. 


But where a girl, who is a virgin, is consulted and 
informed of her marriage by a distant relation, it is 
indispensable that her consent should be expressed in 
words or by an act which presumes consent, even when 
she has been made aware of her future husband, and of 
the amount of the dower. 


° 


Notes. 


Fath-ul-Kadir, Vol. 2, p. 44; Durrul-Mukhtar, 
Vol. 2, p. 5. 

Baillie, Bk. 1, Chap. 4, p. 55; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 34; Zaidu-nil-Ambani, Vol. 1, p. 84. 

See Sections 13, 14 of the Indian Contract Act (1X of 1872.) 


Art. 54. An adult woman, who is not a virgin, 
cannot be given in marriage, unless her consent is 
obtained in words, or by an act which implies her 
consent : and if consulted by a near or distant relation, 
she remains silent, her silence does not amount to 
consent. 

Notes. 


Radd-ul-Muhtar, Vol. 2, p. 327, 


Baillie, Bk. 1, Chap. 4, p. 60 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 35 ; Zaidu-nil-Ambani, Vol. 1, p. 87. 





“ See Art. 57. 
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Art. 55. A woman, who has lost her virginity 
through anaccident or old age, is to be treated as a virgin, 
and so must a wife, separated from her husband by 
reason of his impotency,' or dissolution of marriage by 
repudiation’ or his death, before consummation of the 
marriage. 


Notes. 
Durrul-Mukhtir, Vol. 2, p. 5. 


Baillie, Bk. 1, Chap. 4, p. 61; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, pp. 35,36 ; Zaidu-nil-Ambani, Vol. 1, p. 88. 

Art. 56. A woman, married too young, must 
not be taken to her husband’s house, before she is physic- 
ally fit for sexual intercourse. Her father, who cannot 
be compelled to make her over, has the right of demand- 
ing and receiving on her behalf the prompt* part of the 
dower. In case of dispute between the husband and the 
father of the child wife as to her condition, the judge 
shall appoint either one or two trustworthy matrons to 
examine her. If the report of the matrons confirms the 
husband’s claim, the wife shall be taken to her husband’s 
house : if the report is to the contrary, she will continue 
to remain provisionally in her father’s house. In such 
disputes it is the physical constitution and not the 
age that must be considered. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 13. 
Baillie, Bk. 1, Chap. 4, p. 54 ; Zaidu-nil-Ambani, Vol. 1, p. 90. 


According to Mahomedan law, the effect of the contract of 
marriage is to place the wife under the dominion of the husband, 
but notwithstanding marriage, the right to the care and custody 
of a girl belongs, not to the husband, but to her mother, until she 
attains the age of puberty—In the matter of Khatiyja Bibi, 5 
B. L. R., 557, per Norman, J. (1870). 


1 See Art. 298. 3 See Art. 217. ® See Art. 73. 
ote. “aalew 2 
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A husband is not entitled to recover a wife of ten years old 
from the custody of her mother— Wazir Ali v. Kaom Ali, 5 N.-W. 
P., H. C. R., 196 (1873). 

See In the Mdtter of Mahin Bibi, 13 B. L. R., 160 (1874) ; 
Nur Kadir v. Zulaikha Bibi, 1. L. R., 11 Cal., 469, per Garth, 
C. J. (1885) ; Korban v. King-Emperor, 1. L. R., 32 Cal., 444 
(1904). 


CHAPTER V. 
AGENCY IN MARRIAGE, 


(Arta. 57—61.) 


Art. 57. It is allowable for the contracting parties, 
when they are adult, and of sound mind, to contract 
marriage by means of agents.’ | 

This power is also accorded to the father and other 
guardians’ who can be represented at the marriage of 
their wards. 


Notes. 


Bahrr-ul-Rayek, Vol. 3, p. 117 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 18. 


Baillie, Bk. 1, Chap. 6, p. 83 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 42 ; Zaidu-nil-Ambani, Vol. 1, p. 91. 


See Fukhronissa v. Shah Ally Ruzzah, 6 Sel. Rep., 8S. 
D. A., 868 (1840) ; Abdul Kadir v. Salima, 1. L. R., 8 All., 149, 
F. B. (1886) ; Badal Aurat v. Empress, I. L. R., 19 Cal. 79 
(1891) ; Sabrate v. Jungli, 2 C. W.N., 245 (1898) ; Aklimannessa 
Bibi v. Mahomed Hatem, I. L. R., 81 Cal., 849 (1904). 


See Section 183 of the Indian Contract Act ({X of 1872). 


Art. 58, The appointment of an agent for marriage 
can be made verbally or in writing, no witness being 
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' See Art. 140. *See Art. 35. 
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necessary for its validity. Witnesses are only required 
to avoid disputes on the part of the principal. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 352; Fatawa-i-Alam- 
giri, Vol. 2, p. 18. 


Baillie, Bk. 1, Chap. 6, p. 76; Zaidu-nil-Ambani, Vol. 1, p. 92. 


The authority of an agent may be expressed or implied—See 
Section 186 of the Indian Contract Act (IX of 1872). 


Art. 59, Without the principal’s sanction the agent 
cannot delegate his authority to a third party, unless his 
powers are absolute. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 325. 


Baillie, Bk. 1, Chap. 6, p. 83 ; Zaidu-nil-Ambani, Vol. 1, p. 92. 
See Section 190 of the Indian Contract Act (IX of 1872). 


Art, 60. Wherean agent is authorized bya woman 
to give her in marriage, he is not bound to make her 
over to the husband. Nor is he responsible to her for 
her dower unless he has guaranteed it; in which case 
he is bound to discharge it, his remedy being against 
the husband, provided the latter had authorized such 
guarantee. 


Notes. 
Radd-ul-Muhtar, Vol. 4, p. 443, 
Baillie, Bk. 1, Chap. 6, p. 75 ; Zaidu-nil-Ambani, Vol. 1, p. 93. 


Art. 61: The contract entered into by the agent 
in the name of his principal is only binding on the latter,. 
provided it is made within the scope of his authority. 
If this authority is exceeded, the contract only becomes 
binding after ratification’ by the principal. 


2 See Arts. 141, 142. 
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Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 352, 353. 


Zaidu-nil-Ambani, Vol. 1, p. 94. 


The bride’s father is entitled to set aside the marriage, on the 
ground of inequality between the parties to the marriage, if it had 
taken place without his consent—Mohumdee Begum v. Bairam 
Khan, 1 Agra H. C. R., 130, per Morgan, C. J. (1866). 

As to enforcement and consequences of agent’s contracts, 
see Section 226, as to how far the principal is bound when agent 
exceeds his authority, see Section 227, and as to the effects of 
ratification, see Section 196, of the Indian Contract Act (IX of 
1872). 





CHAPTER VI. 


EQUALITY IN MARRIAGE. 
(Arts. 62—69.) 
Art. 62. In order that a marriage may bear the 
character of a suitable union in law, the husband must 
be the equal of the woman in accordance with the 
conditions laid down in the following articles. 


The woman’s inferiority does not render the marriage 
invalid. Equality in respect of the husband is a right, 
which may be claimed by the woman’s guardian and by 
the woman herself. The question must be considered at 
the time the contract is made ; a subsequent change in 
the husband’s condition would not affect the validity of 
a marriage. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 3438, 344, 348, 349. 


Baillie, Bk. 1, Chap. 5, p. 62 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40; Zaidu-nil-Ambani, Vol. 1, p. 94. 


Art. 68. Where a woman, legally competent, 
chooses a husband without the previous consent of an 
Asab' guardian,’ or where a young girl is given in 
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3 Agnate ® See Art. 35. 


KQUALITY IN MARRIAGK. 37 


marriage by a relation, other than the father or grand- 
father, or by one of the latter when he is a reputed 
profligate, it is necessary for the validity of the marriage, 
that the contracting parties, if they are of Arab origin, 
should possess equality of birth; if not of Arab origin, 
they must possess equality of Islam, fortune, virtue and 
calling. 

Should the husband be inferior to the wife in one of 


the foregoing conditions, the marriage in the above 
cases would be invalid. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 344, 345, 346, 347, 
348 ; Fatawa-i-Alamgiri, Vol. 2, p.18; Bahrr-ul-Rayek, 
Vol. 3, p. 144. 


Baillie, Bk. 1, Chap. 5, p. 66 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol. 1, p. 96. 


Art. 64. In deciding equality in Islam, it is not 
necessary, with regard to the husband, to go back further 
than his father and grandfather. 


Thus he, who has embraced Islam without having 
been born a Muslim, cannot be the equal of a Muslim 
woman born of a Muslim father, and he, whose father 
only is a Muslim, is not the equal of a woman whose 
father and grandfather were Muslims. 

But he, whose father and grandfather are Muslims, 
is the equal of the woman who has many Muslim 
ancestors. 

_ Notes. 
Radd-ul-Muhtar, Vol. 2, p. 346. 


Baillie, Bk. 1, Chap. 5, p. 63; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol., 1, p. 98. 


Art. 65. Nobility acquired by knowledge and 
merit is superior to that which is inherited. 
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Thus a learned man, who is not of Arab origin, 1s. 
the equal of an Arab woman, even if she be a Koretshite’. 

A learned man who is poor, is the equal of the 
daughter of the man who is rich and ignorant. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 350. 


Baillie, Bk. 1, Chap. 5, p. 63; Zaidu-nil-Ambani, Vol. 1, 
p. 99. 


Art. 66. Possession of wealth on the part of the 
woman is not considered in marriage. The man, who 
possesses sufficient means to discharge the prompt’ por- 
tion of the dower, and is able to maintain the wife for one. 
month, or, by his labour provide her daily with the 
necessary maintenance, is the equal of a rich woman.. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 348. 


Baillie, Bk. 1, Chap. 5, p. 64 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol. 1, p. 99. 


Art. 67. The man, who is a profligate, is not the: 
equal of a virtuous woman, but he is the equal of a 
woman of immoral character, 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 347. 


Baillie, Bk. 1, Chap. 5, p. 65; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40; Zaidu-nil-Ambani, Vol. 1, p. 100. 


Art. 68. With regard to persons not of Arab 
origin, equality of calling or profession must be taken 
into consideration as regards Arabs themselves, equality 
is only to be considered among those who are engaged: 
in trade. 





* Of the tribe of Koreish in Arabia, to which the Prophed Mahomet belonged. 
® See Art. 73. 
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If the trade followed by the husband is nearly on 
a footing with that followed by the father-in-law, the 
slight difference would not constitute a misalliance ; but 
if the trades differ greatly, he, who exercises a low 
calling, cannot be the equal of a woman whose father 
follows a higher calling. 


In this connection the custom of each country 
must serve as a guide, according as the trades there are 
considered more or less reputable. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 348. 


Baillie, Bk. 1, Chap. 5, p. 66; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 41 ; Zaidu-nil-Ambani, Vol. 1, p. 100. 


Art. 69. Where a guardian has contracted a woman 
in marriage by her own consent, and is ignorant of the 
husband’s condition in life, neither the guardian nor the 
woman can have the marriage cancelled, if it is discovered 
subsequently that the husband was not the wife’s equal. 

But where the guardian has stipulated that the 
husband should be the wife's equal, and the husband, 
representing himself as such, turns out to be manifestly 
mferior to the wife, the guardian may either ratify the 
marriage or have it dissolved. 


Notes, 
Radd-ul-Muhtar, Vol. 2, p. 344. 
Baillie, Bk. 1, Chap. 5, pp. 70, 71 ; Zaidu-nil-Ambani, Vol. 1, 
p. 102. 
See Section 19 of the Indian Contract Act (IX of 1872). 
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CHAPTER VIL. 
DOWER, 


(Arts. '70—119.) 


SECTION 1.—-AMOUNT OF DOWER, AND THE FIT SUBJECTS OF 
WHICH DOWER MAY CONSIST. 


(Arts. '70-'73.) 

Art. '70. The lowest amount of dower is fixed at 
ten dirhems' or pieces of silver weighing seven miskals, 
coined or uncoined. There is no limit to dower, and the 
husband may settle upon the wife a dower more or less 
considerable in accordance with his means. 

Notes. 


Hidaya, Vol. 2, p. 305; Radd-ul-Muhtir, Vol. 2, 


pp. 356, 357, 358. 

Baillie, Bk. 1, Chap. 7, pp. 92, 938; Hamilton’s Hedayah, 
Vol. 1, Bk. Z, Chap. 3, p. 44; Zaidu-nil-Ambani, Vol. 1, 
p- 103 ; Clavel, Vol. 1, p. 51. 

See Sale’s Koran, Chap. XX XIII, p. 348. 

There is nothing in the Mahomedan law to limit the amount 
fixable for dower—QJAfulleeka v. Jumeela, 11 B. L. R., 875, 
P. C. (1872). 

By the Sunni doctrines of Hanifa, the extent of dower is not 
limited ; the parties may extend it by agreement to what amount 
they please; ten dirkems is the lowest rate. Among the 
Shiahs, the lowest or highest rate is not fixed ; anything possess- 
ing a legal value, may lawfully be given as dower, but the 
proper dower is five hundred dirhems.—Oomduton-Nissa Begum 
v. Asud Ali, 1 Sel. Rep., 8S. D. A., 869 (1809). 


Six Shillings and eight pence sterling. 
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Agreeably to the doctrines of the Shiah and the Sunni sects, 
it is optional with the parties contracting the marriage to fix the 
amount either before or after the reading of the marriage 
ceremony— Rahut-Oo-nissa v. The heirs of Mirza Hizubr Beg, 2 
Sel. Rep., 8. D. A., 254 (1816). 

Where the amount of dower stipulated was excessive with 
reference to the means of the husband, under the Oudh Laws Act, 
1876, a reasonable amount was allowed to the wife, having regard 
to her status in life—Suleman Kadr v. Mehdi Begum Surreya, 
L. R., 20 I. A., 144; 1. L. R., 21 Cal., 135, P. C. (1898). 

Dower is often high among Mahomedans, to prevent the 
husband repudiating his wife, in which case he would have to pay 
the amount stipulated—Zakert Begum v. Sakina Begum, L. R., 19 
1.A,157;1.L. R., 19 Cal., 689, P. C. (1892). 

The Courts in the N.-W. Provinces have not been vested 
by the Legislature with the discretion which has been confer- 
red on the Oourts in Oudh, by section 5 of Act XVIII of 
1876, to award to a Mahomedan lady only so much of the 
stipulated amount of dower, as the Court may consider reasonable 
with reference to the means of the husband and the status of the 
wife— The Collector of Moradabad v. Harhans Singh, I. L. R., 21 
All., 17 (1898). 

Proof of verbal contract for a large amount of dower is 
allowable—Shah Najumooddeen Ahmed v. Beebee Hosseinee, 4 W. 
R., 110 (1865) ; Abdul Karim v. Fazilat-un-Nissa, 5 Sel. Rep., 
8. D. A., 90 (18380). 

' See 7 ajoo Bebee v. Noorun Bebec, 1 W. R., 31 (1864); Abdul 
Kadir v. Saluma, I. L. R., 8 All., 149 (1886). 


Art. 71. Dower may consist of movable and 
immovable property, jewels, animals, things which may 
be replaced by things of like nature and even the 
usufruct of movable or immovable property. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 357. 


Baillie, Bk. 1, Chap. 7,, p. 93; Zaidu-nil-Ambani, Vol. 1, 
p. 105. 


Of what 
dower may 
consist. 
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not be 
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dower, 


Prompt and 
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dower. 


42 INSTITUTES OF MUSSALMAN LAW. 


Where a deed of settlement covered certain property which 
was not in the possession of the settlor, held that the settlement 
was invalid—Noor Buksh Chowdree v. Mahomed Arif Chowdree, 
7 Sel. Rep., 8. D. A., 142 (18438). 

Where property given to wife in her dower contained no 
specification, held that the Kabinnamah did not convey such pro- 
perty—Kadirdad Khan v. Nooroon Nissa, 7 Sel. Rep., 8. D. A., 
185 (1844) ; See also Shak Futteh Ali v. Jarwa, 6 Sel. Rep., 8. 
D. A., 216 (1837). 

Property non-existent cannot be made subject of dower— 
Oojudhea Beebee v. Mohun Bebee, 6 Sel. Rep., 8. D. A., 34 (1835). 


Where the husband had previously settled the whole of his 
property upon a wife in lieu of dower, be cannot, without the 
latter’s permission, make over any portion of the same to another 
wife—Banno Beebee v. Fukheroodeen Hosein, 2 Sel. Rep., 8. 
D. A., 230 (1816). 


See Sujfuronisa v. Ayesha Bibi, 6 Sel. Rep., S. D. A., 215 
(1837); Muhamed Noor Buksh v. Budun Chund Bihee, Dec. 
S. D. A., 885 (1852). 


Art. 72. Those things which have no value in 
themselves or cannot be lawfully possessed by Muslims, 
cannot validly be settled as dower. 

If unlawful things are settled as dower, the 
settlement is void, but the contract none the less 
remains valid.’ 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 23. 
Zaidu-nil-Ambani, Vol. 1, p. 106. 


Art. ‘78. The dower may be paid in full at the time 
of the marriage contract or subsequently, or it can be 
divided into two parts, one prompt and the other defer- 
red, according to the custom of the locality. 


* See Art. 91. 
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Notes. 
Fatawa-i-Alamgiri, Vol. 2, pp. 32, 33. 

Macn. Prin., Chap. 7, s. 22, p. 59; Baillie, Bk. 1, Chap. 7, 
p- 92; Zaidu-nil-Ambani, Vol. 1, p. 106; Clavel, Vol. 1, p. 64. 

Unless the payment of the whole or part of the dower is 
expressly postponed, it is payable on demand—Masthan Saheb 
v. Assan Bivi Ammal, I. L. R., 23 Mad., 371 (1900). 

No claim would lie for the dower not exigible, until the death 
of the husband, or the dissolution of the marriage by repudi- 
ation—Noorunnissa Begum v. Nawab Syed Moshin Ali Khan, 7 Sel. 
Rep., S. D. A., 46 (1841). 

When nothing has been said as to the character of dower, 
the Court may determine the amount to be considered prompt, 
with reference to the position of the woman and the amount of 
the dower named in the contract, taking into consideration at 
the same time what is customary. The reference to custom 
appears to be in respect of the portion to be held as prompt, and 
it does not appear to have been contemplated to refer to custom 
to decide, whether or not the entire dower should be deferred— 
Taujikunnissa v. Ghulam Kambar, I. L. R., 1 All., 506 (1877). 

An inquiry into custom with the view of determining the 
portion of the dower debt payable promptly is proper ; and when 
the question can not be decided by reference to custom, it is 
proper to determine it with reference to the status of the 
woman and the amount of the fixed dower—LHidan v. Mazhar 
FIlusain, 1. Li. R., 1 All, 483 (1877). 

The admitted rule seems to be that laid down in Macnaghten’s 
Principles, Chapter 7, section 22, to the effect that when it may 
not have been expressed whether the payment of the dower is 
to be prompt or deferred, it must be held that the whole is due 
on demand—Bedar Bukht v. Khurrum Bukht, 19 W. R., 315, P. C. 
(1873). 

Where no specific amount of dower has been declared 
exigible, one-third only of the whole should be _ considered 
exigible during the life of the husband, the remaining two-thirds 
being claimable on the death of the husband—VFatma Bibi v. 
Sadruddin, 2 Bom. H. C. R., 291 (1865). 

See Mereamoonissa Begum v. Imdadee Begum, 3 8. D. A., 
N. W. P., 185 (1848). Shumsoonnissa v. Noor Beebee, 8. D. A., 
N. W, P., 33 (1854). 
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According to Mahomedan law and the current of decisions 
deferred dower can be demanded only when the marriage is 
dissolved either by repudiation or by the death of the husband— 
Khajarannissa v. Resannissa Begum, 13 W. R. 371: 5 B.L. R., 
84 (1870) ; See Hosseinooddeen Chowdree v. Tajunnissa Khatoon, 
W.R. Sup. Vol., 199 (1864). Ranee Khajooroonissa v. Mirza 
Saifoolla Khan, 15 B. L. R., 306, P. C. (1875). 


In the absence of express contract, dower is presumed to be 
prompt—Tadiya v. Ilasenebiyari, 6 Mad, H. C. R., 9 (1870). 

Where a husband charged his whole estate with the amount 
of dower, and his widow, on his death, took possession of his 
estate in satisfaction of her claim, she was held to have a lien on 
her husband’s estate in lieu of dower—Ameer-oon-Nissa v. 
Moorad-oon-Nissa, 6 M. I. A.. 211 (1855) ; See Soorma Khatoon 
v. Attaffoonnissa Khatoon, 2, Hay 210 (1863) ; Ahmed Hossein v. 
Khadija, 3 B. L. R., A. C., 28 (1868). 


A Mahomedan widow, is entitled to a lien for whatever dower 
remains due to her, although there may be a dispute as to what 
is the amount actually due, having reference either to the amount 
originally fixed as dower or to the amount satisfied by payments—’ 
Ahmed Hossein v. Mussamat Khodeja, 10 W. R., 368 (1868), and 
she has a prior claim on account of her dower on the property left 
by her husband, whether real or personal—Syed Atahwr Al’ v. 
Altaf Fatima, 10 W. R., 3870, per Peacock, ©. J. (1863). ) 

Where a Mahomedan widow obtained actual and lawful 
possession of her husband’s estates under a claim to hold them 
as heir for her dower, held that she was entitled to retain posses- 
sion until her dower was satisfied—Bebee Bachun v. Sheikh 
Hamid Hossein, 14 M. 1. A., 377 (1871) ; Bakreedan v. Ummatul 
Fatma, 3 Cal. L. J., 541 (1905). . 

Under Article 103 of the Schedule Il of the Indian 
Limitation Act (XV of 1877), a Mahomedan is entitled to bring 
a suit for exigible or prompt dower within three years from the 
time when the dower is demanded and refused, or where during the 
continuance of the marriage no such demand has been made, 
then when the marriage is dissolved by death or repudiation. 


See Begoo Jann v. Gashee Bebee, 6 W. R., 19, c. r. (1866) ; 
Mulleeka v. Jumeela, 11 B. L. R. ,3875, P. C. (1872) ; Mahabu Bibi 
v. Amnia, 10 Bom. H. C. R., 430 (1873) ; Ranee Khajooroonissa v. 
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Mirza Saifoolla Khan, 15 B. L. R., 306, P. C.; 24 W. R. 163, 
P. C. (1875). 

The period of limitation for a suit for deferred dower is 
prescribed by Article 104 of the Schedule IL of the Indian 
Limitation Act (XV of 1877), and a suit must be brought within 
three years from the time the marriage is dissolved by death or 
~ repudiation. 

See Amveer-oon-Nissa v. Moorad-oon-Nissa, 6 M. IL. A,, 
21L (1855); Janee Khanum v. Amatool Fatima, 8 W. R., 
51 (1867) ; Mahar Ali v. Aman, 2 B. L. BR. A. C., 306; 
Abbast Begam v. Nanhi Beyam, I. L. RR. 18. All, 206 
(1896). 


SECTION Il.—THE WIFE'S RIGHT OVER THE DOWER. 
(Arts. 74—80), 


Art. 74. The wife acquires a legal right over her 
whole dower as svon as the marriage is validly contracted, 
whether the husband or his guardian settled the amount 
in the contract, whether no amount was agreed upon, 
or whether there was a stipulation that no dower at all 
should be paid. | 


Notes. 
Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 44; Zaidu- 
nil-Ambani, Vol. 1, p. 107 ; Clavel, Vol. 1, p. 55. 
A wife’s claim for the full amount of dower discussed —Sa/lal) 


Jan Khatoon v. Dianut Beebee, 3 Sel. Rep., 8. D. A., 16 (1820). 


According to Mahomedan law, the simple contract of money 
payment in lieu of dower does not necessarily give the wife a 
lien over her husband’s property. It is possible, no doubt, in any 
given case, that the terms of the contract may be such as to give 
her the security of specified property for the payment of the 
money—Mehran v. Kubiran, 6 B. L. R., 60, per Phear, J. (1870). 


A widow, in possession of her husband’s estate and holding 
over until payment of her dower against the heirs, was entitled 
to hold over until her dower was paid— Wahidunnissa v. Shubrat- 
tun, 6 B. L. R., 54; 14 W. R., 239 (1870) ; Woomatool Fatima 
v. Meerunmunnissa, 9 W. R., 318 (1868). 


W ife’s righ 
to dower is 
acquired as 
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riage is 
validly con- 
tracted. 
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When a Mahomedan widow, was, by a decree of the court, 
put into possession of the property of her husband, in order to 
obtain by that possession payment of her dower ; and she during 
her lifetime, and after her death, her heir, had continued in 
possession of the property ever since that time, held that her 
husband’s heir was entitled to an account of the mesne profits 
received by her in satisfaction of the dower—-Mahomed Amee- 
noodeen Khan v. Moozuffar Hossein, 5 B. L. R., 570; 14 W. R., 
5, P. C. (1870). 

See Acizgullah Khan v. Ahmed Ali Khan, I. L. R., 7 All., 
353 (1885) ; Amanat-un-Nissa v. Bashir-un-Nissa, 1. L. R., 17 
All. (1894) ; Karimullah v. Amant Begam, I. L. R., 17 All., 
93 (1895). 

Where a Mahomedan husband made a gift of immovable 
property in lieu of the whole dower in favour of his wife, such 
gift was held valid according to Mahomedan law—Sahiba Begum 
v. Atchamma, 4 Mad. H. C. R., 115 (1868). 

Where a Mahomedan widow has a valid claim for dower 
against the estate of her late husband, she cannot, as against the 
legal heirs, take possession of the same, but must bring a regular 
suit—-Bibee Selamut v. Mowla Buksh, 5 W. R., 194 (1866) ; 
Kareem Buksh v. Doolhin Khoord, 15 W. R., 82 (1877). 

It is settled by several decisions that the Mahomedan 
widow’s right to dower against the estate of her deceased husband 
is, generally speaking, simply in the situation of a debt which 
one, like any other creditor, can take legal measures to enforce 
against such property of her husband as one can find in the 
hands of the heirs or in the hands of any other persons, provided 
these have taken as volunteers or with notice of her making a 
specific claim against that property—Begum v. Doolee Chund, 
20 W. R., 92, per Phear, J. (1873). 

A len for dower which a Mahomedan widow may obtain on 
jands of her husband is a purely personal right and does not survive 
to her heirs—Hadi Ali v. Akbar Ali, I. L. R., 20 All., 262 (1898). 

A Mahomedan widow is entitled to purchase property as 
her own with money given to her by her husband on account of 
dower-——Nasoo v. Mahaial Beebee, 4 W. R., 7 (1865). 

The right of a Mahomedan widow to dower is personal to 
herself and does not pass to a purchaser of the estate. For 
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dower stands upon no higher or better footing than any other debt 
due from her deceased husband ; and, except where there is a 
distinct agreement to that effect, there is no presumption of hy- 
pothecation of his estate for her dower to be drawn from the mere 
circumstance that dower is due—Ali Mahomed Khan v. Azizullah 
Khan, I, L. R., 6 All., 50, per Straight, C. J. (1883). 


Where a widow’s claim for unpaid dower constitutes a debt 
payable pari passu with the demands of other creditors—Humeada 
v. Budlun, 17 W. R., 525, P. C. (1872). 

Widow’s possession in lieu of dower—Ali Buksh v. Kareem 
Beebee, 1 Sel. Rep., S. D. A., 110 (1803) ; Nuseeboonissa v. Syed 
Danush Ali, 3 W.R., 133 (1865) ; Kummur-ool-Nissa v. Mohamed 
ITussun, 1 Agra H.C. R., 287 (1866) ; Mohamed Ussud-oollah v. 
Ghasheea Beebee, 1 Agra H.C. R., 151 (1866); Bunday Ali v. 
Chotee Bebee, 1 Agra H. C.R., 273 (1866) ; Azeeman v. Asyhar 
Ali, 2 Agra H. C.R., 167 (1867) ; Ghufoorun Bebee v. Khwajch 
Mustukedeh, 2 Agra H.C. R., 300 (1867) ; Meeran v. Najeebun, 
2 Agra H.C. R., 3835 (1867) ; Dhun Sing v. Ram Sahai, 2 Agra 
H. C. R., 39 €1867); Sayad Umed Ali v. Safihan, 3 B. L. R., 
175 (1869) ; Khyratun v. Amanee, 11 W.R., 212 (1869) ; Mehran 
v. Kubeeran, 13 W. R., 49 (1870); Baland Khan v. Janee, 3 
N.-W. P., 319 (1870) ; Bibee Tajim v. Syud Wahed Ali, 22 W. 
R., 118 (1874). 

According to Mahomedan law marriage presents cannot be 
counted in Jieu of dower without the wife’s consent— Sheikh 


Uzeez Oolla v. Ghufoor Beebee, 2 Borr. Bom. 8. D. A., 284 (1822). 


A Mahomedan widow cannot take possession of the real estate 
of her husband in lieu of dower without the consent of the heirs— 
Wuzeerun v. Mahomed Hossain, 5 Sel. Rep., 8S. D. A., 40 (1841). 


Nor can a Mahomedan widow, in possession in lieu of dower, 
sellany portion of the property. She cannot give a good title to 
any portion of the property, inasmuch as her position is only that 
of a widow in possession in lieu of her dower—Chuhi v. Shams- 
un-nisa Bibi, I. L. R., 17 All., 19, per Edge, C. J. (1894). 

According tothe Punjab Code of 1854, the Court was entitled 
to properly exercise its discretion in making an equitable division of 
the estate of a deceased Mahomedan between the widow and heirs 
and to award the widow a fair sum of the dower—Mulkah Do Alum 
v. Jehan Kudr, 10 M. I. A., 252 (1865). 


Husband 
bound to 
pay the full 
amount of 
dower sti- 
pulated. 


48 INSTITUTES OF MUSSALMAN LAW. 


A Mahomedan widow’s claim for dower is not a lien on 
her husband’s property such as is obtained by a mortgage. The 
Mahomedan law has nowhere placed a claim for dower as high 
as a mortgage, but has ranked it on a par with ordinary debts— 
Ameer Ammal v. Sankaranarayanan Chetty, {. L. BR. 25 Mad., 
658 (1901). 


Art. 75. If the amount of the dower is specified 
in the contract at ten dirhems, or at a lower value 
than this amount, the husband is bound to pay the full 
ten dirhems. 

~ Should the husband settle in the contract a dower 
larger than the minimum, he is obliged to discharge it, 
however large it may be. 


Notes. 


Radd-ul-Muhtar Vol. 2, p. 356. 


Baillie, Bk. 1, Chap. 7, p. 938; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 44; Zaidu-nil-Ambani, Vol., 1, p. 108 ; 
Clavel, Vol. 1, p, 51. 


A Mahomedan widow was entitled to the whole of the dower 
which her late husband agreed to give her, and which was fixed 
not in reference to his means at the time of marriage, but to the 
value she possessed in the matrimonial market, that value being 
mainly determined by the local position and traditions, the sur- 
roundings and antecedents of her family—Sugra Bibi v. Masuma 
Bibi, 1. L. R., 2 All., 573, F. B. (1877). 


An excess of dower, though improper, is not prohibited by 
Mahomedan law. The amount of the dower is recoverable from 
the real and personal property left by the husband, in preference 
to the claims of heirs— Wujth-oon-Misa Khanum v. Husun Ali, 
1 Sei. Rep., 8. D. A., 856, (1808.) 


See Zakert Begum v. Sakina Begum, I. L. R., 19 Cal., 689, 
P.C.; L. B., 19 1. A., 157 (1892.) 

See Notes to Art.70 ; The Oudh Laws Act (XVIII of 1876), 
s. 5. 
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Art. 76. Where a marriage takes place without 
the amount of dower being settled in the contract, the 
wife is entitled to the proper dower. 

The same rule applies in the following cases :— 

(1). When the husband or his guardian has settled 
as dower, unlawful things, or objects or animals, without 
specifying their particular kind or quality. 

(2). When the husband has stipulated that no 
dower should be paid. 

(3). When the marriage is contracted by ex- 
change.’ 

(4). When the husband in lieu of dower undertakes 
to teach his wife the Aoran. 


Notes. 


Durrul-Mukhtar, Vol. 7, pp. 1, 8, 9. 


Zaidu-nil-Ambani, Vol. 1, p. 108. 


The Mahomedan dower being the consideration paid by the 
bridegroom for the marriage, it is regulated by the position and 
dignity of the bride, especially since Mahomedan men often con- 
tract most unequal marriages. A customary or proper dower is 
made out by showing a custom of the women of the woman’s 
family to receive, rather than of the men of the husband’s family 
to pay, a certain dower—Shah Nujumooddeen Ahmed v. Beebee 
Hosseinee, 4 W. R., 110 (1865). 

See Tausik-un-nissa v. Ghulam Kambar 1.1L. R., 1 All., 506 
(1877). 


Art. 77. The proper dower of a woman, is deter- 
mined by the amount of dower, which has been paid 
to a woman who is her equal and belongs to her 
father’s family. The dower which has been given to her 
full-sister or half-sister by the father, to her paternal 








1 See Art. 72. *See Art. 15. 
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aunt, or to the daughters of her paternal uncle, may be 
taken as a means of comparison, but not the dower 
settled upon her mother or maternal aunt, if they do not 
belong to the same family as her father. 

On making the comparison, due regard must be 
paid to the woman’s age at the time of the marriage 
contract, her beauty, the fortune she possesses, the 
country in which she lives, the intelligence with which 
she is endowed, the times in which she lives, her piety, 
her virtue, the fact of her being a virgin or not, her 
training and education, taking into account also the fact 
of her having borne a child or not, and the condition 
of her husband. 

If in her father’s family a woman excels the others, 
in respect of all or some of these qualities, a woman 
of some family equal to that of the father, may be taken 
for comparison. | 

The declaration of two irreproachable male wit- 
nesses, or that of one male and two female witnesses, 
of recognised integrity, is necessary for determination 
of the proper dower. 

In default of irreproachable witnesses or of women 
fulfilling the necessary conditions, the sworn declaration 
of the husband may be received. 


Notes. 


Durrul-Mukhtar, Vol. 2, pp. 10-11. 
Baillie, Bk. 1, Chap. 7, pp. 93,94 ; Hamilton’s Hedayah, 


Vol. 1, Bk. 2, Chap. 8, pp. 45, 47, 51; Zaidu-nil-Ambani, 
Vol. J, p. 110; Clavel, Vol. 1, p. 49. 


Art. 78. If no dower has been settled, the woman 
is entitled, after solemnization of marriage, to insist 
upon her husband fixing the dower before consumma- 
tion of the marriage. 
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In case of refusal, the judge, on the wife's requi- 
-sition and after a summons to the husband, shall decree 
the amount of dower taking the proper dower as a 
basis, in accordance with the procedure laid down in the 
foregoing Article. 

The husband becomes’ responsible for the dower, 
fixed after marriage by mutual agreement or by judicial 
.decree. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 358, 365. 

Baillie, Bk. 1, Chap. 7, p. 95 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, pp. 58, 54; Zaidu-nil-Ambani, Vol. 1, p. 112; 
‘Clavel, Vol. 1, p. 53. 

Where there was no deed of dower, it was held tbat the 
widow was entitled to her proper dower having regard to her 
rank and circumstances of her family—Uzvez-o0-Nisa v. Culubh 
Ali, 3 Sel. Rep., S. D. A., 428, (1824). 

In order to support a claim for dower, very satisfactory 
evidence was absolutely indispensable—L/useena v. Husmutoonissa, 


7 W. R., 495 (1867). 


Art. '79. After solemnization of the marriage the prusband, 
husband, as also his father or paternal grandfather, may iemalg 
make additions to the stipulated dower, and the husband grandfather 


k 
shall be bound to discharge such additions, provided ae tions ta 
that the wife or her guardian is aware of the amount of Eno 
such additions and accepts them before dissolution of 


the marriage. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 365. 


Baillie Bk. 1, Chap. 7, p. 111 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 3, p.45 ; Zaidu-nil-Ambani,Vol. 1, p. 113. 
See Sale’s Koran, Chap. IV, p. 63. 
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Art. 80. An adult wife of sound mind, may volun- 
tarily remit in her husband’s favour, the whole or part 


of the stipulated dower. 

In no case can a father remit a part of the dower 
settled on his minor daughter, nor can he do so in the 
case of his adult daughter without obtaining her formal 
consent. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 366. 


Baillie, Bk. 1, Chap. 7, pp. 112, 119, 121; Hamilton’s 
Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 45; Zaidu-nil Ambani, 
Vol. 1, p. 114; Clavel, Vol. 1, p. 67. 

A Mahomedan wife can remit her claim to dower—Ahmud 
OQllah v. Fueza Beebee, 1 Sel. Rep., 8. D. A., 381 (1809) ; Beebee 
Munwan v. Nusrut Ali, 1 Sel. Rep., 8. D. A., 86 (1803). 


Where a Mahomedan widow assented toaperson, taking a 
legacy, under her husband’s will, without putting forward her claim 
to dower, held, that such assent operated as a waiver of her claim 
— Rezza Hossein v. [fatoonnissa, 2 Hay’s Rep., 564 (1863). 


SECTION III.—CIRCUMSTANCES PERFECTING THE WIFE'S RIGHT 
TO THE FULL DOWER, AND THOSE CAUSING HER TO FOR- 
FEIT THE HALF OR THE WHOLE OF THE DOWER. 


(Arts, 81—90. ) 


Art.81. The full amount of stipulated dower 
becomes due and payable in the following three cases :— 


1. Qn the consummation of marriage, consequent 
upon a valid or invalid marriage or a semblance of right. 

2. On the valid retirement, consequent upon a 
valid marriage. 

3. On the death of either husband or wife, even 
before consummation of the marriage. 

In a valid marriage the wife is entitled to any 
additions made to the dower. In a marriage invalid 
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by reason of cohabitation by mistake, or where no 
dower at allis fixed, or where the wife leaves its 
fixation to the husband, or where the husband has settled 
unlawful objects by way of dower, the wife is entitled to 
her full proper dower. 


After the wife’s right over the whole dower has 
been perfected by one of the above specified circum- 
stances, she does not forfeit such right even when she 
herself is the cause of the dissolution of the marriage, 
unless she renounces her claim in favour of her husband. 


Notes. | 
Radd-ul-Muhtar, Vol. 2, pp. 358, 365, 379. 
Baillie, Bk. 1, Chap. 7, pp. 96, 101; Hamilton’s Hedayah, 


Vol. 1, Bk. 2, Chap. 3, p. 81; Zaidu-nil-Ambani, Vol. 1, 
p. 116. 


Art. 82. The valid retirement which constitutes 
a legal presumption of the consummation of marriage, and 
perfects the wife’s right over the whole dower, is that 
in which the husband and wife are alone together in a 
secluded place, in which nobody can overlook them 
without their knowledge, and where the husband 1s free 
to have connection with his wife without let or hinder- 
ance. 

Notes. | 
Sharh-i-Vikaya, Vol. 2, p. 36. 


Baillie, Bk. 1, Chap. 7, pp. 98—100; Zaidu-nil-Ambani, 
Vol. 1, p. 119 ; Clavel, Vol. 1, p. 55. 


Art. 88, Where a marriage is valid, a valid retire- 
ment is equivalent to consummation, and produces the 
same effect, in that it renders payment of the dower in 
full binding upon the husband even though he 1s 


What const 
tutes valid 
retirement. 


Legal effect 
of valid 
retirement. 


Where a 
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impotent. It is sufficient to establish the legitimacy of 
the children born to the wife with whom the retirement 

took place, and it obliges the husband to maintain her,. 
and provide her with the necessary clothing and lodging. 

It also entails the prohibition to marry her sister or four- 
other women while she is observing Iddat.' 


Notes. 
Radd-ul-Muhtir, Vol. 2, pp. 69, 70, 366, 370, 371. 
Baillie, Bk. 1, Chap. 7, p. 101 ; Zaidu-nil-Ambani, Vol. 1,. 
p. 121. 


Art. 84 When, aftera valid marriage, a wife is 
repudiated’ before actual or presumed consummation, she 
is only entitled to one half of the stipulated dower. Un- 
less the wife has received the dower, the second half 
goes back to the husband without the wife’s consent, or 
the need of a judicial decree, and the wife 1s entitled to 
only one half of any increase in the original dower, 
whether such increase occurred before or after repudiation. 


Where the wife has received the whole dower, she 
must restore one half of it, but this half does not be- 
come the husband’s property until the wife has con- 
sented, or there has been a judicial decree, nor can the 
husband validly dispose of it before such consent or 
decree ; the wife, on the other hand, can dispose of the 
dower by any lawful means. 


If there are increases in the Sauer whether before 
or after repudiation, but before the decree, they 
belong exclusively to the wife, and she is only bound 
to restore one half of the original dower, having regard 
to the time at which it was paid to her. 


The wife repudiated before actual or presumed con- 


summation of marriage, is not entitled to any additions. 











' See Art. 310. * See Art. 217. 
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to the dower made by a subsequent act, not even the 
half. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 359, 360, 365, 366. 
Baillie, Bk. 1, Chap. 7, p. 96 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 44 ; Zaidu-nil-Ambani, Vol. 1, p. 123. 
See Sale’s Koran, Chap. II, p. 28. 
When consummation of marriage cannot be presumed, only 


half the dower is claimable of the husband—Adbdul Karim v. 
Fazelat-un-nissa, 5 Sel. Rep., S.D.A., 92 (1830). 


Art. 85. In the case referred to in the preceding Me arn 


Article, the wife would only be entitled to the stipu- {0 stipulate: 
lated dower, provided the marriage is dissolved by repu- 
diation before consummation, and where the husband is 
in fault as in the case where he makes an imprecation,' 
or where the marriage is cancelled by reason of his 
impotency,’ apostasy,° or refusal to embrace Islam‘ after 


the wife has been converted to that faith. 

But if the marriage is dissolved before its consum- 
mation by the fault of the wife as would be the case where 
she abjures Islam, or, being neither a Christian nor a 
Jewess, refuses to embrace Islam after her husband has 
done so, she loses all right to the second half of the 
stipulated dower, and if this second half has been paid to 
her, she is bound to restore it. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 364; Fath-ul-Kadir, 
Vol. 2, p. 80. | 


Baillie, Bk. 1, Chap. 7, p. 96; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 45; Zaidu-nil-Ambani, Vol. 1, p. 128. 


a a a TES 
ce net tee ne RR en A A RAR sg oe lL TT 


' Lian, See Art. 335. * See Art. 303. 
* See Art. 208. * See Art. 126. 
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Art. 86. When repudiation, precedes actual or 
presumed consummation, the wife married without any 
fixed dower is entitled neither to half of the proper dower, 
nor to the half of any dower settled upon her after mar- 
riage. 

Thus, when no dower has been settled by the 
husband, or when unlawful objects have been settled as 
dower,’ ard the wife consequently becomes entitled to 
her proper dower,’ or when the dower has been settled 
after the marriage contract, in all these cases, the 
husband, when he repudiates his wife before actual 
or presumed consummation of marriage, is liable for 
nothing beyond Mutah* or the present consisting of 
clothes. Moreover if the dissolution of marraige is 
brought about by her own fault, the wife loses -her 
right even to Mutah. 

Notes. 


Radd-ul-Muhtar, Vol. 2, p. 363. 
Baillie, Bk. 1, Chap. 7, p. 96; Zaidu-nil-Abmani, Vol. 1, 
p. 181. 
See Sale’s Koran, Chap. II, p. 28. 


Art. 87. Where the marriage is void and is dis- 
solved before consummation, a valid retirement would 
not be equivalent to consummation, nor entitle the wife 
to half the dower. 

' Thus, in the event of judicial or voluntary separa- 
tion of the married parties before actual consummation, 
the wife can claim no part of the dower even if there 
has been a valid retirement.* | 

Where @ marriage is cancelled after consummation, 
the wife is entitled to whichever is the lower of the 


stipulated or proper dower, and in default of any 





ee 


? See Art. 72. ® See Art. 90. 
# See Art. 77. * See Art, 82, 
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stipulated dower, to the proper dower, however large it 
may be. 
Notes. 


Radd-ul-Muhtar, Vol. 2, 
Fatawa-i-Alamgiri, Vol. 2, p. 40. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 52; Zaidu- 
nil-Ambani, Vol. 1, p. 182 ; Clavel, Vol. 1, p. 55. 

Art. 88. When a minor marries without the 
consent of his guardian, and the latter disapproves of 


and cancels the marriage, the wife is entitled to neither 
dower nor Mutah. 


pp. 379, 380, 382; 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 400. 
Zaidu-nil-Ambani, Vol. 1, p. 133. 


Where a minor was married in the absence of the guardian 
and the dower was fixed without the latter’s consent, and on the 
minor attaining majority, he did not acknowledge the amount, 
held that the wife was not entitled to the amount of dower so 
fixed—Kureemoonissa v. Ruheem Ali, 2 Sel. Rep., S. D. A., 299 
(1817). 


Art. 89. When a woman is married by her 
guardian, other than her father or grandfather, to a 
husband who is her equal’ and who provides dower 
equivalent to her proper dower,’ and on attaining 
puberty she protests against the contract before actual 
or presumed consummation, and demands annulment 
of the marriage, she also loses her right to dower or 
Mutah. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 330, 331; Bahrr-ul- 

Rayek, Vol. 3, pp. 130-158. 





Zaidu-nil-Ambani, Vol. 1, p. 128; Clavel, Vol. 1, 
pp. 60, 119. 
* See Art. 62. * See Art. 77. 
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Art. 90. Mutah, or the present consisting of 
clothes which is given to the wife, whois repudiated and 
not entitled to half the dower, must be fixed according to 
local custom, due regard being paid to the clothes that 
women generally wear when going out, and to the 
respective conditions of husband and wife. 


Mutah can be paid in money, the value in no case 
to exceed half: the proper dower, however rich the 
husband may be, nor to fall below five dirhems if the 
husband is poor. 

The wife who has a stipulated dower and is repudiated’ 
before the marriage is consummated, and the woman 
who becomes a widow, are not entitled to Mutah. As 
regards the wife repudiated after consummation of the 
marriage, it is praiseworthy not to deprive her of 
Mutah, even when she has a stipulated dower. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 364, 365. 
Baillie, Bk. 1, Chap. 7, pp. 97, 98; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 45; Zaidu-nil-Ambani, Vol, 1, 
p. 183. 


SECTION IV.—CONDITIONS IN THE SETTLEMENT OF DOWER 


(Arts. 91—94.) 


Art.91. The husband who settles upon his wife 
a dower less than the proper dower, at the same time 
undertaking to procure for her an equivalent compen- 
sation by way of meeting the difference, needs only 
pay the dower agreed upon provided he fulfils his 
undertaking. 

In case of non-performance, he must pay the proper 
dower’, so long as the use of the objects promised is 





? See Art. 86. 3 See Art. 77. 
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lawful’. Butif their use is unlawful, the husband’s 
undertaking becomes void, and he is only liable for the 
dower agreed upon, without being bound to pay the 
difference between that and the proper dower.’ 


Notes. 
-Radd-ul-Muhtar, Vol. 2, p. 374. 
Baillie, Bk. 1, Chap. 7, p. 104; Hamilton’s Hedayab, 
Vol. 1, Bk. 2, Chap. 3, p. 49 ; Zaidu-nil-Ambani, Vol. 1, p. 135. 


Art. 92. Where a man marries a woman, and Payment of 
dower where 


upon the condition that she is a virgin provides a dower ahh ura 

ni 8 
higher than the proper dower,’ he is only bound to pay ated tou 
the proper dower, if it is proved that she does not comply 


with the condition of virginity. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 375. 


Baillie, Bk. 1, Chap. 7, p. 104; Zaidu-nil-Ambani, 
Vol. 1, p. 187. 


Art. 938. Where a husband settles upon a woman ie : 
two different amounts of dower, undertaking to pay the stipulated 
higher amount on condition that she possesses certain 
physical qualities, and the lower amount in the event of 
her not possessing the same, he is bound to pay the 
higher or lower amount in accordance with the manner 
in which she fulfils the required conditions. 


4 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 375. 


Baillie, Bk. 1, Chap. 7, p. 104; Zaidu-nil-Ambani, 
Vol. 1, p. 138. ; 


abe Pe errr 


' See Art. 72. ® See Art. 77. 
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Art.94. Where a man makes virginity a condition 
of his union with a woman, and finds that she is not a 
virgin, he is none the less bound to pay the whole dower 
stipulated in the contract, and where there is no dower 
stipulated, he must pay the full proper dower’ which 
cannot be reduced by reason of the absence of virginity. 
Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 362, 363. 


Baillie, Bk. 1, Chap. 7, p. 104; Zaidu-nil-Ambani, 
Vol. 1, p. 137. 


SECTION V. PAYMENT OF DOWER. THE WIFE'S RIGHT 
OVER THE DOWER. 
(Arts, 95—99.) 


Art.95. The father, grandfather, executor or 
judge may receive payment of the dower on behalf of a 
minor, virgin or otherwise placed under their guardian- 
ship and may give a valid receipt in respect of the same. 
Such receipt releases the husband from liability, the 
wife on attaining puberty having no claim against him. 

The adult wife herself takes possession of her 
dower ; if she is not a virgin, no guardian can realise it 
for her without her express authority; nor can he 
receive it in the case where she is a virgin and forbids 
its payment. If, however, the adult virgin does not 
forbid it, the guardian may validly receive the dower 
on her behalf. 

Notes. 
Radd-ul-Muhtar, Vol. 2, p. 400. 
Baillie, Bk. 1, Chap. 7, p. 129; Zaidu-nil-Ambani, Vol. 1 
p. 139 ; Clavel, Vol. 1, pp. 66, 67. 


? 


Art. 96. No other guardians, including the mother 
except in their capacity of executors, have a right to 
receive payment of dower on behalf of a minor. Thus 


ee ee corn eee me oe ee late we meee Sete LA eee a Se 


‘See Art. 78. 
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when the mother is executrix and as such receives the 
dower of her minor daughter, the latter on attaining 
puberty must sue her mother, and not her husbarfd ; but 
if the mother, not being an executrix, receives payment 
of the dower, her daughter on attaining puberty, must 
proceed against the husband, whose remedy would be 
against the mother. 


This rule applies to guardians other than those 
mentioned in the preceding Article. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 400. 


Baillie, Bk. 1, Chap. 7, p. 129; Zaidu-nil-Ambani, Vol, 1, 
p. 140 ; Clavel, Vol. 1, pp. 66, 67. 


Art. 97. The dower is the sole property of the p weristhe 
wife ; if she has attained puberty she can dispose of it wife’s sole 
; property. 
in all cases. ° 

Without the consent of her husband, her father, 
her grandfather, or the executor, she can alienate it, 
pledge it, let it out by way of loan or on hire, and can 
make a free gift of it to her husband, to her relations, or 
to third parties. 

Notes. 
Bahrr-ul-Rayek, Vol. 3, p. 161. 


Zaidu-nil-Ambani, Vol. 1, p. 148. 


When a Mahomedan widow realised the full amount of her 
dower from the profits of the estate in her possession, for twenty 
years, held, that the estate became her actual property—Sahibjan 
Khatoon v. Dianut Beebee, 3 Sel. Rep., 8. D. A., 16 (1820). 

See Shatkh Nasoo v. Mahatab Beebee, 4 W.R., 7 (1865) ; 
Married Women’s Property Act (III of 1874). 


Art. 98. Where wife has received her dower in Iu case of 
full and makes a gift of the whole or a part of it to her A aes by 


husband, and the marriage is dissolved by repudiation hea . 


before consummation, the husband is entitled to claim ee 
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half of the dower. The wife is bound to return the half 
even when she has made a gift of the dower to a 
stranger, who, acting under her authority, has received 
it from the husband or his surety. 

Where the wife, before receiving her dower, 
makes a gift to her husband of the whole amount or of 
the deferred portion, the husband has no claim against 
her. 

Where the wife makes a gift to her husband of the 
whole or of half the dower, the husband, if the marriage 
is dissolved before consummation, cannot compel her to 
restore the half. 

In no case can a father make a gift of a part of the 
dower settled on his minor daughter. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 31. 


Baillie, Chap. 7, pp. 119, 121 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 49; Zaidu-nil-Ambani, Vol. 1, p. 143. 


Art. 99. A wife cannot be compelled to relin- 
quish a part of the dower in favour of her husband, her 
yuardian or even her relations. 

Should the wife die before receiving the whole of her 
dower, her heirs are entitled to demand from her 
husband or his heirs, the balance due after deducting 
the share devolving upon the husband from the wife’s 
estate, if she died before him. 


Notes. 
Bahrr-ul-Rayek, Vol. 3, p. 161. 
Zaidu-nil-Ambani, Vol. 1, p. 148. 


‘Where a suit for dower was brought by the heir of a Maho- 
medan widow, and while it was pending, the heirs of the deceased 
husband of the widow mortgaged the property which had belonged 
to the deceased husband in his lifetime, held, that the heirs of 
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the widow could only execute the decree which they got 
against the assets of the husband which the heirs of the husband 
had in their possession—Vasin Khan v. Yar Khan, I. L. R., 
19 All., 504 (1897). 


See Bazayet Hossein v. Dooli Chand, 1.1L. R., 4 Cal., 402, P. C. 
(1878); Ale Mahomed v. Azizullah, 1. L. R., All., 50 (1883) ; 
Hadi Ali v. Akbar Ali, I. L. R., 20 All., 262 (1898) ; Ghulam 
Ali v. Sagir-Ul-Nissa, I. L. R., 23 All., 482 (1901) ; Bholanath 
v. Magbul-un-Nisa, I. L. R., 26 All., 28 (1903); Ran Baksh v. 
Mughlam Khanan, 1. L. R., 26 All., 266 (1903). 

The heirs of a widow are entitled according to Mahomedan 
law to demand her dower from her husband’s heirs— Whahid- 
Un-Nissa v. Shubrattun, 6 B. L. R., 54 (1870). 

See Gholam [usun Ali v. Zeinub Beebee, 1 Sel. Rep., 8. 
D. A. 63 (1801); Ali Buksh v. Katm Beebee, 1 Sel. Rep., 8. 
A. D., it0 (1804) ; Wuzeerun Beebee v. Hossan Khan, 8. DD. A., 
Ben., 841 (1856) ; Janee Khanum v. Amatool Fatima Khanim, 8 
W. R., 53 (1867). 


SECTION VI.—SURETYSHIP IN DOWER. LOSS AND CON- 
SUMPTION OF DOWER. WIFE'S CLAIM TO DOWER. 
(Arts, 100—1038.) 

Art. 100. The guardian of the husband or of the 
wife whether minor or adult, can, when in good health, 
become surety for the dower that the husband has 
séttled on her, provided the suretyship is approved by 
the wife herself or by her guardian, if she 1s a minor. 
But the guardian during his death-bed illness, cannot 
become surety for the payment of the dower, if either 
the wife or the husband is his heir. Even when they 
are not his heirs, he can only stand surety to the extent 
of a third of his property. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 386, 387. 
Baillie, Chap. 7, p. 141, Hamilton’s Hedayah, Vol. 1, Bk. 2, 


Chap. 3, p. 54 ; Zaidu-nil-Ambani, Vol. 1, p. 149 ; Clavel, Vol. 1, 
p. 70. 
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Art.101. The wife for whose dower surety is 
given, may claim its payment either from the husband 
when he attains majority, or from the surety, even though 
the latter should be her own guardian. The surety who 
makes payment for a dower that he guaranteed, has no 
claim against the husband, unless the guarantee was 
given, with the latter's authority. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 387. 


Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 101; Zaidu- 
nil-Ambani, Vol. 1, p. 152; Clavel, Vol. 1, p. 71. 

See Sections 128, 140, 145 of the Indian Contract Act 
(TX of 1872). 


Art. 102. The father who has given his minor son, 
destitute of means in marriage, is not personally bound to 
pay the dower unless he becomes surety for its payment. 


Where the father pays the dower for which he is 
surety, he cannot claim its recovery from such minor, 
unless at the time payment was made, he declared before 
witnesses that he intended to make such claim. 


Should a father become surety for dower on behalf 
of his minor son, and die before discharging it, the son’s 
wife may sue his estate for payment. In this case the 
heirs may recover such payment from the minor son’s 
share in the father's estate. 


A father, as guardian, may dispose of the property 
of his minor children, and so, when a minor has property 
of his own, the father can be compelled to pay the dower 
out of such property, even when he has not guaranteed 
its payment. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 386, 387, 

Baillie, Chap. 7, p. 140; 

p. 153. 


a 


Zaiduenil-Ambani, Vol. 1, 
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Art. 103. Where the property of which the dower Wife's claim 
consists is specified, and happens to perish while in the (¢ “aewc: 
husband’s possession, or is consumed by him before mace a 
delivery to the wife, or if a third party establishes a right 
to it after it has been delivered to her, she can compel 
her husband to deliver to her things of a like nature, or 


their value if they do not exist. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 31. 


Baillie, Chap. 7, p. 119; Zaidu-nil-Ambani, Vol. 1, 
p. 155. 


SECTION VII.—DISPUTES RELATING TO DOWER. 
(Arts. 104—111.) 


Art 104 After a wife has surrendered herself to wifes claim 
her husband, the fact of the marriage being consummated yates : : 
implies that the prompt portion of the dower has been she has aur- 


paid, and should the wife declare that no payment at all hereell ta her 
has been made, her claim to the amount would not be Pewee 
admissible. If however, she declares that a part of the 
prompt dower’ was paid, her claim to the balance would 
hold good. 
This rule would not apply to localities, where it 
is an established custom that the husband does not 
advance any portion of the dower, until after consum- 


mation of the marriage. 


Notes. 
Radd-ul-Muhtar, Vol. 2, -p. 393. 


Baillie, Chap. 7, p. 124 ; Hamilton’s Hedayah, Vol. 1, Bk. 2, 
Chap. 3, p. 54 ; Zaidu-nil-Ambani, Vol. 1, p. 158. 
See Notes to Art. 213. 


* See Art. 73. 
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Where there Art. 105. Where a dispute arises between the 

arte pkes husband and wife as to dower, one party claiming that it 
has been fixed though unable to prove it, while the other 
party denies that the dower has been fixed, the latter 
shall be called upon to make the denial upon oath, and 
in case of refusal the judge shall decide against the 
party refusing. If the oath is taken, and it is the wife 
who contends that the dower was fixed, the proper dower’ 
shall be decreed, provided the amount does not exceed 
that which is claimed by her. If it isthe husband who 
maintains that the dower was fixed, the amount of 
proper dower shall not be decreed below that which is 
stated by him. Where the dispute arises after repudia- 
tion but before consummation, Mutah’ instead of proper 
dower, is due. 


Notes. 
Radd-ul-Muhtar, Vol, 2, pp. 391, 392. 
Baillie, Bk. 1, Chap. 7, p. 132 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 55; Zaidu-nil-Ambani, Vol. 1, p. 158. 
See Sections 8 and 12 of the Indian Oaths Act (X of 1873.) 


Where wife Art. 106. Where there is a dispute between 
rlieias ° husband and wife as to the amount of dower agreed upon, 
it the amount of proper dower is to be taken as a basis 
of settlement: whether the dispute takes place during 
the subsistence of the marriage before or after its consum- 
mation, or whether it arises after the dissolution of a 


marriage that has been consummated. 


Should the amount of proper dower be equal to 
or higher than that claimed by the wife, her sworn 
declaration shall be accepted, unless the husband can 
adduce proof to the contrary. Should it be equal to 
or lower than that stated by the husband, his declaration 
on oath shall hold good in default of proof by the wife. 





’ See Arts. 78. * See Art. 90. 
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Where neither claim is based on the proper dower, 

both parties shall be put on oath, and shall be called 

upon to adduce evidence regarding their respective claims 
and the judge shall decide accordingly, 


Notes. 
Fatawa-1-Alamgiri, Vol. 2, p. 34; Radd-ul-Muhtar, 
Vol. 2, p. 392. 
Baillie, Chap. 7, pp. 180,131 ; Hamilton’s Hedayah, Vol. 1, 


Bk. 2, Chap. 3, p. 56 ; Zaidu-nil-Ambani, Vol. 1, p. 160; Clavel, 
Vol. 1, p. 77. 


Art.107. The death of one of the parties does not Death of 
alter the procedure, and all disputes between the sur- ee 
vivor and the heirs of the deceased regarding the amount does not al- 


: ; ; ter proce- 
of the dower, are to be decided in the manner laid down 4ure laid 
: ‘ : down it pre- 
in the preceding Article. ceding 
Article. 


When both parties have died, and a dispute arises 
between their respective heirs, regarding the amount of 
dower, the declaration made by the heirs of the husband 
is to be accepted, and the amount of dower admitted by 
them shall be decreed in favour of the wife’s heirs. 


Where the dispute refers to the fixation of dower, 
and the husband’s heirs deny that any duwer was fixed 
and refuse to take oath, the judge shall decree the pro- 
per dower. 

| Notes. 

Radd-ul-Muhtar, Vol. 2, p. 393; Fatawa-i-Almgiri, 

Vol. 2, p. 35. 


Baillie, Bk. 1, Chap. 7, p. 1382 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 56. Gaidu-nil-Ambani, Vol. 1, p. 163. 


Art. 108. In the cases indicated in the three pre- Where ne 
ceding Articles, the proper dower is only to be paid in fe payable in 


full and 
full to the wife, when the dispute takes place before the Saree 


ted tions are to 
marriage is consummated. be made. 


Where a 
mab, with 

@ view to 
marriage 
advances 
maintenance 
to a woman 
observing 
Iddat. 
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Should the dispute take place after the marriage 
has been consummated, and the husband during his life- 
time, or his heirs after his death, contend that the wife 
has received a part of the dower, and should it be an in- 
variable practice in the locality that the wife does not 
surrender herself to her husband before receiving a part 
of the dower, the wife shall be called upon to declare 
what amount of dower she has received. If she refuses 
to make the declaration, the amount of proper dower 
shall be paid to her, after deduction of the prompt por- 
tion in accordance with the custom of the locality. 

This deduction must therefore be made : 

J. When the parties are agreed as to the amount 
of dower specified in the contract. 

2. When the heirs of the husband deny that any 
dower was stipulated and, by their refusal to take the 
oath, entitle the wife to proper dower. 

3. When they dispute the wife's right to the 
amount which she claims, and which is based upon the 
proper dower. 

4. When, after the decease of both husband and 
wife, the husband’s heirs, whose statement has been ac- 
cepted admit the amount they owe the wife. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 3938, 394. 


Baillie, Bk. 1, Chap. 7, p. 183; Zaidu-nil-Ambani, Vol. 1, 
p. 166 ; Clavel, Vol. 1, p. 82. 


Art.109. Where a suitor advances a sum of 
money for the maintenance of a woman in Iddat,’ 
consequent upon either repudiation or widowhood, and 
at the same time agrees to marry her after completion 
of such Jddat, he is entitled in the event of the woman’s 
refusal to marry him, to claim the sum advanced. 





* See Art. 310. 
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Where no agreement is made, and he subsequently 
marries her, his claim for the recovery of the amount 
advanced is not admissible. 


Even when an argeement is made, he is not entitled 
to recover the price of food furnished to the woman. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 395, 396. 
Baillie, Bk. 1, Chap. 7, p. 1384; Zaidu-nil-Ambani, Vol. 1, 
p. 167. 
See Section 73 of the Indian Contract Act (IX of 1872). 


Art.110. Where a man, with a view to marriage, 
sends presents to a woman, or advances her the whole 
or part of the dower, and she refuses to marry him, or 
her guardian refuses permission, or if she dies or the 
man himself changes his mind before marriage, in each 
case he is entitled to a return of the gifts or things 
advanced as dower, provided they exist even in a state 
of deterioration, or their equivalent value in the case of 
loss or consumption. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 395. 
Zaidu-nil-Ambani, Vol. 1, p. 168; Clavel, Vol. 1,'p. 82. 


Art. 111. Where disputes tarise between the 
married parties as to the intention with which the 
husband -gave certain sums or movable effects, or as . to 
food sent by the husband to the wife, before or after the 
solemnization of marriage, the husband contending that 
he sent them on account of dower, while the wife main- 
tains that they were merely presents, the husband's 
sworn declaration is to be accepted with regard to those 
articles which are not usually offered in that locality as 
presents. The wife's word is accepted with regard to 
those articles which are usually offered as presents. 


W herea man 
makes pre- 
sents or 
advances 
dower toa 
woman. 


Where dis- 
putes arise 
between 
husband and. 
wife as to 
intention 
with which 
the husband 
gave sums of 
money or 
other 
movable 


property. 
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In a case where the husband’s sworn declaration 
has been accepted, the wife, if the articles still exist, can 
either keep them on account of dower, or return them to 
the husband, and demand payment of the remainder of 
the dower, or of the whole dower in the event of her 
having received no part of it. 

If the wife has lost or consumed that which was 
advanced as dower, its value is to be deducted from the 
full dower. 

Notes. 


Radd-ul-Muhtfr, Vol. 2, p. 394. 


Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, pp. 56, 57 
Zaidu-nil-Ambani, vol. 1, p. 170. 


SECTION VIII.—THE WIFES MARRIAGE OUTFIT. THE 
HOUSEHOLD EFFECTS, AND DISPUTES RELATING THERETO. 


(Arts. 112—119.) 


Wife herself Art. 112. Property is not the object of marriage. 


ao ve The wife cannot be obliged to use her own property, 


marriage or the dower she receives for the acquisition of her 
marriage outfit. The father is not bound to defray 
the expenses of the daughter’s marriage outfit. 


If the marriage outfit which the wife brings is not 
proportionate in value to the dower paid by the husband, 
or if she does not bring a marriage outfit at all, the 
husband cannot claim one either from the wife or her 
father, nor can he sue them for a reduction of the dower, 
which he had purposely increased with a view to the 
purchase of a costly marriage outfit. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 398, 399. 


Baillie, Bk. 1, Chap. 7, p. 144; Zaidu-nil-Ambani, Vol. 1, 
p. 172. 
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Art.113, Where a father in good health, makes a Wate 

‘ : .. fa 
present of a marriage outfit to his adult daughter, it a present of 
becomes her property as soon as she takes possession peg ae 
of it. Neither the father, nor his heirs, can subsequently *dult daugh- 


ter. 
dispossess her of it. 


Where she obtains possession of the marriage out- 
fit during her father’s death-illness, such outfit becomes 
her property only by consent of the other heirs. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 396, 397. 


Baillie, Bk. 1, Chap. 7, pp. 143—145 ; Zaidu-nil-Ambani, 
Vol. 1, p. 174. | 


Art. 114. Where a father in good health, with his cod poe 
own money purchases a marriage outfit for his minur chases bis 
daughter, such outfit becomes her property by the mere ters mar. 


fact of her father making such purchase : riage outfit. 


Provided that when the purchase is = the 
daughter is aware that her father makes such purchase 
while in good health, the outfit becomes her property 
whether she takes possession or not, neither can the 
father nor his heirs subsequently dispossess her of it. 


Where the father dies before paying for the outfit, 
the vendor may realise the cost of such outfit from the 
father’s estate. The heirs cannot recover the amount 
from the daughter. 


Notes. 
Radd-ul-Muhtéar, Vol. 2, p 397. 
Zaidu-nil-Ambani, Voj. 1 p. 175. 


Art. 115. Where the father purchases his daugh- oral — 
ter’s marriage outfit from the amount of the dower chases mar. 
bcd e e . ri 
paid to her, she is entitled to demand from him the from his 


; : daughter’ 
balance of the dower in his hands. Pedal lg 


Marriage 
outfit is 

the exclusive 
property of 
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is a dispute 
as to the 
marriage 
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72 INSTITUTES OF MUSSALMAN LAW. 


Notes. 
Bahrr-ul-Rayek, Vol. 3, p. 161. 
Zaidu-nil-Ambani, Vol. 1, p. 176 ; Clavel, Vol. 1, pp. 86, 87. 


Art.116. The marriage outfit is the exclusive 
property of the wife. The husband cannot lay claim to 
any part of it, nor can he compel her to place any 
articles belonging to her, at his, or at his guest’s disposal ; 
he can only make use of them with her consent. 


Where, during the subsistence of the marriage or 
after its dissolution, the husband takes any article 
forming part of the marriage outfit, the wife may sue 
him for its recovery or its value in case of loss or des- 
truction. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 707, 708. 
Zaidu-nil-Ambani, Vol. 1, p. 176. 


Art. 11'7. Where a father makes over to his 
daughter a marriage outfit which he himself has 
procured, and he or his heirs subsequently claim that a 
part or the whole of such outfit was merely given by 
way of loan, while the daughter, or if she is dead, her 
husband, maintains that it was her own _ property, 
local custom shall serve as a guide for the settlement 
ot the dispute. 

If it is the general practice for a father to provide 
his daughter with such a marriage outfit, the declaration 
of the daughter or of her husband is to be accepted, 
unless the father or his heirs adduce proof to the 
contrary Ifitis not the general practice, and if the 
marriage outfit seems more than is necessary for a 
woman of her station, the father’s declaration or that of 
his heirs shall be accepted. 


Where the mother sends a marriage outfit the 
above provision also applies. | 
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; Notes. 
Bahrr-ul-Rayek, Vol. 3, p. 200; Radd-ul-Muhtar, 
Vol. 2, pp. 397, 398. 
Zaidu-nil-Ambani, Vol. 1, p. 177. 


Art.118. Where there is a dispute between the Articles tha 

‘ ; ; ; belong to th 

husband and wife, during the subsistence of the marriage husband an 

or after its dissolution, as to the household effects of Fauna 

the house in which they live, those articles which are oo 
more specially used by women shall be assigned to the 


wife, unless the husband can adduce prvof to the contrary. 


Those articles which are in general use among men 
or can be used by either sex, shall be allotted to the 
husband, unless the wife adduces proof to the contrary. 
Whichever party establishes ownership to any parti- 
cular article, it shall be allotted to that party. As to 
goods of merchandise, they shall be assigned to that 
party who is engaged in trade. 


Notes. 


Radd-ul-Muhtar, Vol. 4, pp. 475, 476; Fatawa 
Kazi Khan, Vol. 1, p. 182; Fatawa-i-Alamgiri, Vol. 2, 
p. 39. 


Baillie, Bk. 1, Chap. 7, p.145; Zaidu-nil-Ambani, Vol. 1, 
p. 179. 


Art. 119. Where, after the decease of either hus- 7 case 0 
band or wife, there is a dispute as to the household death oF . 
effects, those articles which can be used by both parties ae ee 
shall be allotted to the survivor, unless proof is adduced 


to the contrary. 
Notes. | 
Radd-ul-Muhtar, Vol. 4, p. 476. 


Baillie, Bk. 1, Chap. 7, p. 145; Zaidu-nil-Ambani, Vol. 1, 
p. 180. 


Where 
Muslim 
may marry 
Christians 
or Jewesses. 


A Muslim 
with a Mus- 
lim wife may 
also take to 
a Christian 
or Jewish 
wife at the 
same time. 


CHAPTER VIII. 


THE MARRIAGE OF MUSLIMS WITH CHRISTIAN WOMEN OR 
JEWESSES, AND THE NATURE OF THE MARRIAGES 
OF NON-MUSLIMS ON THEIR SUBSEQUENTLY 
EMBRACING ISLAM, 


(Arts. 120—1380.) 


SECTION I.—-THE MARRIAGE OF MUSLIMS WITH 
CHRISTIAN WOMEN AND JEWESSES. 


(Arts. 120—126.) 


Art. 120. It is lawful for Muslim men to marry 
Christian women and Jewesses, subjects of a Muslim 
State or foreigners. The marriage is validly contracted 
by the intervention of a Christian or Jewish guardian 
and in the presence of two Christian or Jewish 
witnesses, even though they do not profess the same 
religion as the woman. The testimony of these 
witnesses serves as proof of the marriage in case of the 
wife’s denial but not in the case of the husband’s denial. 


| Notes. 
Radd-ul-Muhtar, Vol. 2, p. 310; Sharh-i-Vikaya, 
Vol. 2, p. 10. 
Baillie, Bk. 1, Chap. 1, p. 6; Zaidu-nil-Ambani, Vol. 1, 
p. 182. 
See The Indian Evidence Act (I of 1872), ss. 59, 60. 


Art. 121. A Muslim, already married to a 
Muslim woman, can also marry a Kitabiah, that is to 
say, a Christian woman or a Jewess, in the same way as 
he can marry a Muslim woman when he has already 
a Christian or Jewish wife. Both wives must be treat- 
ed with perfect equality. 
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Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 10. 
Zaidu-nil-Ambani, Vol. 1, p. 183. 


Art. 122, A Muslim woman can only marry 4 muslim- 

ee | : . ° woman can 

a Muslim ; she can neither marry an idolater, nOr 8 Oily marry 
Christian, nor a Jew; and a marriage contracted with Muslim 


: ; husband. 
any one of these is void. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 10. 
Zaidu-nil-Ambani, Vo). 1, p. 183. 

Both the Sunni and Shiah schools prohibit marriage between 
a Muslim womanand a non-Muslim man—Himmut Bahadoor v. 
Sahebzadee Begum, 14 W. R., 125 (1870). 

A woman of the Shiah sect cannot contract a valid marriage 
with a Christian—Bakhshi Kishen Prasad v. Thakur Das, 1. I. 
R., 19 All., 375 (1897). 

See Vonowar Khan v. Abdoollah Khan, 3 N.-W. P., H. ©. 
R., 177 (1871); In the matter of Ram Kumari, I. L. R., 18 Cal., 


264 (1891) ; Abdool Razack v. Aga Mahomed Jaffer Bindaneem, 
I. L. R., 21 Cal., 666; L. R., 21 T. A., 56 (1898). 


Art. 123. Where a Christian wife, married to a ieee 
‘Muslim husband, becomes a Jewess, or where a Christian 
oid : becomes a 

Jewess becomes a Christian, the marriage none the less Jewess. 


remains valid. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 10. 


Baillie, Bk. 1, Chap. 3, p. 41; {Zaidu-nil-Ambani, Vol. 1, 
p. 184. 


Art. 124, The children of either sex born of the ven 


marriage between a Muslim and a Christian woman oes sete 
or a Jewess, follow their father’s religion. religion. 


mail 





a A 


' See Arts. 31, 32. 
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Notes. 
Radd-ul-Muhtar, Vol. 2, p. 427. 
Baillie, Bk. 1, Chap. 3, p. 41; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 5, p. 64 ; Zaidu-nil-Ambani, Vol. 1, p. 184. 


sch tias o Art. 125. Difference of religion deprives the 
deprives husband of all right to inherit his wife’s estate, and the 


husband : ‘ : : ; 
dis Hight ts wife of all right to inherit her husband’s estate. 


wife’s estate 
and vice Notes. 


versed. 
Bahrr-ul-Rayek, Vol. 8, p. 557; Radd-ul-Muhtar 
Vol. 2, p. 421. 
Zaidu-nil-Ambani, Vol. 1, p. 185. 


SECTION Il. MARRIAGES BETWEEN NON-MUSLIMS, WHERE BOTH 
OR 'ONE OF THE PARTIES EMBRACE ISLAM. 
(Arts. 126—130.) 


Where the Art. 126. Where the wife of a non-Muslim 


bat ed embraces Islam, that faith, must be presented to her 


lim em- husband. If he embraces the faith the marriage remains 
Islam. intact, unless the wife is related to him within the 


prohibited degrees’ of kindred, when the marriage must 
be cancelled. 

If the husband refuses Islam, the Judge shall 
pronounce the dissolution of the marriage, even when the 
husband is a minor, possessing sufficient understanding, 
and even when he Is insane. 

Where the minor has not sufficient understanding 
inthe matter of religion, the Judge shall wait until ns 
attains it. 

If the husband is insane, the Judge, without waiting 
until he has recovered his intellectual faculties, shall 
present Islam to his father or mother; in the event of 
one of them accepting the faith, the son will be deemed 
to have accepted it also, and the marriage will remain 


Seana aemameed 





1 See Art. 22. 
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undissolved. Butshould the lunatic’s parents refuse to 
embrace Islam, the marriage is to be dissolved. 

Where the insane husband has neither father nor 
mother, the Judge. in order that he may pronounce the 
dissolution of the marriage, shall appoint a guardian for 
the purpose. 

This dissolution of the marriage pronounced by the 
Judge im consequence of the refusal of the husband, 
when he is sane, or of one of his parents when the 
husband is insane, operates as repudiation. The 
marriage 1s deemed to exist until the Judge has pro- 
nounced its dissolution.’ 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 419, 420, 421, 422; 
Tahtavi, Vol. 2, p. 82. 

Baillie, Bk. 1, Chap. 10, p. 180; Hamilton’s Hedayah, 
Vol, 1, Bk. 2, Chap. 5, pp. 63, 64; Vol. 2, p. 825; Zaidu-nil- 
Ambani, Vol. 1, p. 185. 


Art. 12'7. Where the husband of a Christian or 
Jewish wife turns Muslim, the marriage cannot be 
dissolved, but when the wife turns idolatress, and on 
being asked to embrace-Islam she consents, the marriage 
will remain intact. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 419, 420, 421, 422; 
Tahtavi, Vol. 2, p. 82. 

Baillie, Bk. 1, Chap. 10, p. 181; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 5, pp. 63, 64, 65; Zaidu-nil-Ambani, 
Vol. 3, p. 189. . 

See Helen Skinner v. Sophia Evelina Orde, 10 B. lL. R., 
125, P..C. (1871) ; ‘Robert Skinner v. Charlotte Skinner, I. L. RB., 
25 Cal., 537, P. C. (1897) ; Act III of 1872. 


a RE ce am 





1 See Art. 85. 
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Art, 128. Where both the husband and the wife 
embrace Islam together, the marriage and all its 
consequences are valid unless it was contracted within 
prohibited degrees," in which case the Judge shall 
pronounce its dissolution. 

Where the contracting parties to a marriage are 
non-Muslim, the Judge cannot dissolve the marriage, 
however unlawful it may be, except at the parties’ own . 
request ; but he may pronounce the dissolution of a 
marriage contracted by a Christian woman or a Jewess 
while she is observing Jddat’, consequent upon her 
repudiation by a Muslim husband. | 


Notes. 
Rudd-ul-Muhtar, Vol. 2, pp. 419, 420. 
Zaidu-nil-Ambani, Vol. 1, p. 189. 


Art. 129. Where the married parties are non- 
Muslim and the husband embraces Islam, all the 
children already born of the marriage before his conver- 
sion to Islam shall be brought up in the Muslim 
religion. So also must any children born to them after 
Islam is presented to his wife. This rule only applies 
when the children are settled in Darul Islam,? whether 
the parent who accepts the faith resides there or not. 


; Notes. 
Radd-ul-Muhtar, Vol. 2, p. 427; Fatawa-i-Alamgiri, 
Vol. 2, p. 46. 
Baillie, Bk. 1, Chap. 10, p. 185 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 5, p. 64 ; Zaidu-nil-Ambani, Vol. 1, p. 191. 


Art. 180. Minor children who have lost their 
father, are not bound to embrace Islam in the event of 
their grandfather accepting that faith. 


a ee pe ee 
ere rete re prserenne 





A ei, 


1 See Art. 22. * See Art. 310. 
*** The land of Islam.” See Dr. W. W. Hunter's Indian Mussalmans, and 
Hughes Dictionary of Islam. 
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A child, whether of sound mind or not during 
minority, follows the faith of that parent who embraced 
Islam. 

The child is only released from this obligation, when 
he attains majority in full possession of his intellectual 
faculties. 

Where a child attains majority and is insane or an 
imbecile, he still continues to be under the control of his 
parents. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 427; Fatawa-i-Alamgiri, 
Vol. 2, p. 46. 

Zaidu-nil-Ambani, Vol. 1, p. 192. 





CHAPTER IX, 


VOID AND INVALID MARRIAGES. 
(Arts. 1381—144,) 
SECTION I.—-VOID MARRIAGES. 


(Arts. 181—137.) 

Art. 181. A marriage legally prohibited for reasons 
of consanguinity, affinity, or fosterage, is void.’ 

If the married parties do not separate voluntarily, 
they must be separated by a Judge. 

Where the husband contracts the marriage in bad 
faith, he renders himself liable to a heavy punishment, 
either with fine or imprisonment, and where he acts in 
good faith, he is liable to a lighter punishment. 

Notes. 

Tahtavi, Vol. 2, p. 13; Fatawa Kazi Khan, Vol. 1, 
p. 165. 

Baillie, Bk. 1; Chap. 8, p. 154; Zaidu-nil-Ambani, Vol. 1, 
p. 193. 


eis ca tiie re mentor erarrr ers 
TE 





4 See Arts. 21, 22, 23. 
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Art.132. Where a man contracts marriage with 
a woman, who is already married, or with a woman who 
is observing Jddat,' consequent upon repudiation or 
widowhood, such marriage is void. The man who con- 
tracts such a marriage renders himself lable to a 
heavy or light punishment according as he acts in good 
faith or not. 

Notes. 

Fatawa Kazi Khan, Vol. 1, pp. 167, 168. 

Zaidu-nil-Ambani, Vol. 1, p. 195; Clavel, Vol. 1, pp. 108, 
109, 17. 

Until a Mahomedan husband repudiates his wife, she cannot 
lawfully marry another man— Ameena v. Kuttoo Khan, 7 Sel. Rep., 
S. D. A., 32 (1841). 

See Sections 493 and 494 of the Indian Penal Code 
(Act XLV of 1860). 


Art.133. Where a man contracts marriage by a 
single contract, with two sisters’ who are unmarried 
and not observing Jddat,’ the marriage is void ; but if 
one sister is observing /ddat, the marriage with the 
other sister is valid. In this case the two sisters are 
not entitled to dower if the cancelment of the marriage 
precedes its consummation. 

Where the two sisters are married by two succes- 
sive contracts, the marriage of prior date, if admitted and 
regularly contracted, is valid, but the other marriage 
is void. 

Where husband has had sexual intercourse with the 
sister married under the contract of later date, he must 
wait until her J/ddat has expired before he can cohabit 
with the other sister, whose prior marriage is valid. 


Where it cannot be established, which marriage 


was contracted first, both marriages are radically void, 


4 See Art. 310. * See Art. 26. 


* 
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unless one was void ab initio. If, however, cancellation 
takes place before either marriage is consummated, the 
two sisters are entitled, to one-half of the stipulated 
dower, provided their dowers are equal and of like 
nature, and that both claim their marriage to be of 
prior date without being able to adduce proof in 
support of such claim. In this case where cancellation 
has preceded consummation of the marriage, the 
husband is at once free to marry whichever sister he 
pleases. 


Where one sister establishes the priority of her 
marriage, that marriage shall be valid, and she is entitled 
to the full half of the dower. 


Where the marriage is contracted without dower 
being settled, the two sisters have only one single 
Mutah' or present between them. 


Where cancelment of the marriage takes place 
after consummation of the marriage, each of the two 
sisters is entitled to her full dower, in the same way as 
two sisters married by a single contract. 


Notes. 


Sharh-i- Vikaya, Vol. 2, p. 17; Radd-ul-Muhtar, 
Vol. 2, pp. 309—311. 


Baillie, Bk. 1, Chap. 3, pp. 31, 32 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 1, pp. 28, 29 ; Zaidu-nil-Ambani, Vol. 1, p. 196. 


Where a Mahomedan married a woman first, and afterwards 
married her sister, it was held that the marriage with the wife’s 
sister was invalid in consequence of his previous marriage with 
her sister. No defect, however, arises in the first marriage from 
the invalidity of the second—Shureefoonissa v. Khizuroonisa, 3 
Sel. Rep., S. D. A., 280 (1824). 

Where a Mahomedan marries two sisters by one contract, and 
one marriage is known to precede tbe other, the marriage which 


* See Art. 90. 
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is the later of the two is absolutely void—Azizunnissa Khatoen v. 
Karimunnissa Khatoon, I. L. R., 23 Cal., 130 (1895). 


184 The following marriages are absolutely 
void :— 


1. The marriage contracted by a man with a 
woman he has repudiated three times’ and who has not 
remarried, or who has remarried, but has not been 
repudiated by the last husband, or who has been left 
a widow by the second husband after consummation 
of the marriage. 


2. The marriage with an idolatress. 


8. The marriage with a fifth woman, before the 
fourth has been repudiated and the period of her Iddat’ 
expired. 


4. The marriage contracted without witnesses.°® 


In each of the above cases, the Judge can always 
pronounce the dissolution of the marriage. The married 
parties are not bound to wait for the Judge to cancel 
the marriage : either party may separate, provided that 
due notice is given to the other party. 


Notes. 


Sharh-i-Vikaya, Vol. 2, p. 18; Fatawa-i-Alamgiri, 
Vol. 2, pp. 1, 7, 10, 11; Radd-ul-Muhtar, Vol. 2, pp. 
3/9—381. 

Baillie, Bk. 1, Chap. 8, p. 156 ; Zaidu-nil-Ambani, Vol. 1, 
yp. 200 ; Clavel, Vol. 1, p. 113. 

According to Mahomedan law, a man cannot legally have 


more than four wives living at the same time—Shumsoonisa v. 


Gouhur Ali, 4 Sel. Rep., 8. D. A., 359 (1827). 


As to witnesses necessary in a Mahomedan marriage— 
Butoolun v. Koolsoom, 25 W. R., 444 (1876) ; See Notes to Art. 7. 


* See Art. 224. * See Art. 310. * See Art. 18. 
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Art.135. The marriages declared in the preceding 
Article to be absolutely void, create no prohibition for 
either party to marry the kindred without the prohibited 
degree of the other party to marriage, so long as 
cancellation precedes consummation, and also they give 
the husband and wife no right to inherit from each other. 


Legal effectu 
of the 
foregoing 
void 
marriages, 


Children born of these marriages are deemed — 


legitimate, provided they are born under the conditions 
laid down in the Chapter on Paternity and Filiation'. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 379, 380; Fatawa-i- 
Alamgiri, Vol. 2, p. 5. 
Baillie, Bk. 1, Chap. 8, p. 157 ; 
p. 201. 
See Syed Jummeeuddeen Mahomed v. Muheeooddeen Bebee, 


S. D. A., Ben., 982 (1853) ; 


Zaidu-nil-Ambani, Vol. 1, 


Art. 186. Where two guardians of the same degree 
of relationship and acting independently of each other, 
give the ward in marriage to a separate individual, 
the marriage first contracted shall alone be valid, and the 
other null and void. Ifitis not known which contract 
was entered into first, or if the two contracts were made 
at the same time, both marriages are void. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 12. 
Zaidu-nil-Ambani, Vol. 1, p. 201. 


Art. 137. Where a guardian has under his guar- 
dianship an adult woman, with whom his marriage is not 
prohibited, and such guardian marries her himself, with- 
out having first obtained her consent, the marriage 18 
void, even though the woman, when informed of her 
marriage, remains silent. or gives her express consent 
after the marriage is contracted. 


coisa A asa Lge aa at ares ahem t Ram: 
en ee er et oa os — - 
= — 





1 See Bk. IV. Chap. I. Section II, Arts, 341, 342, 343. 
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Notes. 
Fatawa-i-Alamgiri, Vol. 2, pp. 14,15; Radd-ul- 
Muhtar, Vol. 2, p. 325. : 
Zaidu-nil-Ambani, Vol. 1, p. 202. 


SECTION II. INVALID MARRIAGES. 
(Arts. 188—144.) 


Art. 188. Where a minor of either sex who has 
reached the age of discretion, but is still under a guar- 
dian, or where an incapable adult contracts marriage 
without the guardian’s consent, the marriage is not 
binding unless it is ratified by the guardian. 

Where the guardian ratifies the marriage, the 
contract is valid, provided that the dower,’ in the case 
of a minor girl, is not too low, and in the case of a minor 
boy, not too high ; but if the dower seriously prejudices 
either the boy or the girl, the marriage shall be cancelled 
whether the guardian ratifies it or not. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 99; Bahrr-ul-Rayek, 
Vol. 3, p. 83. 
Baillie, Bk. 1, Chap. 1, pp. 4, 5; Zaidu-nil-Ambani, Vol. 
1, p. 206. 
See Section 196 of the Indian Contract Act (1X of 1872). 


Art. 189. Where a remote relation gives a minor 
girl in marriage, when there is a nearer relation com- 
petent to exercise the guardianship, the marriage is 
invalid, unless it is approved of by the nearer relation 
who may cancel the marriage. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 129. 


Baillie, Bk. 1, Chap. 4, p. 49 ; Zaidu-nil-Ambani, Vol. 1, 
p. 207. 


—_—— enna 


4 See Art, 78. 
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Art. 140. Where a man authorizes an agent to 
contract him in marriage but mentions no particular 
woman, and the agent gives him in'marriage to a woman 
who is suffering from some malady, such marriage is 
valid; but where he contracts him in marriage to his 
minor daughter or his ward, such marriage is only valid 
when it is ratified by the principal, 


Where a man authorizes an agent’ to contract him 
in marriage to one woman only, but the agent exceeds 
his powers and gives him in marriage to two women by a 
single contract, the principal is not obliged to acknowledge 
either, until he has ratified the contract in respect of 
one or both of them. 


Where the agent gives his principal in marriage to 
two women by two successive contracts, the first 
marriage alone is binding, and the second is binding sub- 
ject to ratification by the principal. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 352, 353; Bahrr-ul- 
Rayek, Vol. 3, pp. 147, 151. 


Baillie, Bk. 1, Chap. 6, pp. 77, 79; Zaidu-nil-Ambani, 
Vol. 1, p. 208. 


Art. 141. Where a man authorizes an agent to con- 
tract him in marriage to a certain woman whom he indi- 
cates, but the agent gives him in marriage to another, the 
marriage is not valid, unless it is ratified by the principal. 

The same rule applies where the agent contracts 
him in marriage, and provides for a larger dower than 
he was authorized to do. | _ 


Where the principal is not aware that his agent has 
settled a larger dower than he was authorized to fix; 


eel 





— 


¢ 3ee Arts, 57, 58. 
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the marriage is invalid, even if he has had sexual inter- 
course with the woman. 

The agent cannot compel the principal to acknow- 
ledge the marriage, even though the agent himself 
undertakes to pay the difference in the dower. 


Notes. 
Radd-ul-Muhtéar, Vol. 2, p. 352; Fatawa-i-Alamgiri, 
Vol. 2, p. 19. 
Baillie, Bk. 1, Chap. 6, p. 80 ; Zaidu-nil-Ambani, Vol. 1, p. 209. 
See Sections 19 and 196 of the Indian Contract Act (IX of 
1872), 


Art. 142. Where a woman authorizes an agent’ to 
contract her in marriage to a man, but mentions no 
particular person, and the agent gives her in marriage 
to himself or to his father, or to his son, the marriage is 
invalid unless she ratifies it. 


Where the agent gives her in marriage to a man and 
causes her serious loss by accepting a dower smaller than 
is her due, both the woman or her guardian may have 
the marriage cancelled, unless the difference in dower is: 
made good. 


Where the agent gives her in marriage to a. man 
who is not her equal’, the marriage is invalid ; but where 
he gives her in marriage to a man who is her equal and 
who settles upon her the proper dower,* the marriage is 
binding even though the man chosen by the agent 
possesses some physical defect or suffers from some 
malady or disease. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p.18; Radd-ul-Muhtar, 
Vol. 2, pp. 352, 355. 

Baillie, Bk. 1, Chap. 4, pp. 76, 77; Zaidu-nil-Ambani, 
Vol. 1, p. 210. 


’ See Arts. 57, 58, ® See Art. 62. * See Art. 78. 
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Art. 148. Where in a marriage the man deceives Marriage 
the woman and gives himself a false title or misrepresents aaa 
his condition in life, and the woman discovers the fact ‘tion. 
after the marriage, both she and her guardian may 


either ratify or cancel such marriage. 


Notes. 
Tahtavi, Vol. 2, pp. 41, 42. 
Zaiduenil-Ambani, Vol. 1, p. 213. 


See Sections 18, 196, 197 of the Indian Contract Act (IX 
of 1872). 


Art. 144. The marriage proposed or accepted by Marriage 


. . ; .... » contracted 
an unauthorized person remains in abeyance, until it is by om 
. ; ° ithout 
either ratified or cancelled by the party interested. anthority: 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 354; Fatawa-i-Alam- 
girl, Vol. 2, p, 20. 
Zaidu-nil-Ambani, Vol. 1, p. 214; Clavel, Vol. 1, p. 118. 





CHAPTER X. 
PROOFS OF MARRIAGE, 
(Arts. 145—149.) 
Art. 145. Where there is a dispute between How 


husband and wife as to whether they are actually proved : 
married, the marriage is proved by the testimony of two 
male witnesses or of one male and two female witnesses 


whose integrity is beyond question. 


Where a person claims to have contracted marriage 
with a woman and she denies the marriage, or wce versa, 
the plaintiff, in default of proof in support of the claim, 
may put the defendant on oath; if the defendant takes 
the oath, the plaintiff is non-suited; if the oath is refused, 
the claim is proved and the marriage established. 
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Notes. 
Hidaya, Vol. 2, p. 286. 


Baillie, Bk. 5, Chap. 2, pp. 404, 405; Zaidu-nil-Ambani, 
Vol. 1, p. 215 ; Clavel, Vol. 1, p. 100. 

See the Indian Evidence Act (I of 1872), Part II, Chap. 2, 
“On Proof”; Section 12 of the Indian Oaths Act (X of 1873) ; 
Queen v. Khyroollah, 6 W. R. Or., 21, F. B., per Peacock, C. J. 
(1866). 

Art. 146, Where either the husband or the wife, 
seeks to prove his or her marriage, the evidence of their 
descendants cannot be accepted in support of such 
claim. 


The same rule applies where one witness is a des- 
cendant of the husband and the other a descendant of 
the wife. If both witnesses are descendants of the 
same party their evidence can only be admitted against 
their ascendant, when called for by the other party. 

Notes. 
Radd-ul-Muhtir, Vol. 2, p. 296. 
Zaidu-nil-Ambani, Vol. 1, p. 216. 


Art. 147. The testimony of a guardian against 
his ward cannot be admitted in case of a denial of 
marriage, unless such testimony is supported by witnesses 
or accepted by the ward herself when she attains 


puberty. , 
Notes. 


Tahtavi, Vol. 2, p. 41. 
Baillie, Bk. 1, Chap. 4, p. 59; Zaidu-nil-Ambani, Vol. 1, 
p. 217. | 
Art. 148. Where a man acknowledges a woman 
as wife and is not married to one of her relations within 
the prohibited degree,’ or to four other wives, the 
mnarriage is proved provided that she is not already 





‘ See Art, 495. * See Arts., 21, 22, 23. 
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married, is not observing Jddat,’ and gives her formal 
consent. The woman is entitled to maintenance and both 
parties are entitled to inherit from one another. 


Notes. 
Durrul-Mukhtar, Vol, 3, p. 87. 


Baillie, Bk. 5, Chap. 2, p. 409 ; Zaidu-nil-Ambani, Vol. 1, 
p. 218. 
| Where 2 Mahomedan man and woman lived in the same 
house as husband and wife, and a son was born to them, held, that 
Mahomedan law presumed a marriage between the _ parties 
and that there was no bar to such son sharing his inheritance 
equally as ason born in proved wedlock—Mihr Ali v. Kureem- 
oonisa Begum, 2 Sel. Rep., 8S. D. A., 142 (1814). 


Where a woman was free and not married to any other man 
although the actual celebration of her marriage may not have 
been proved with the man with whom she cohabited, yet he 
declared the son of such woman to be his, that son would certainly 
be accounted his legitimate offspring ; and should the mother 
of the child also confirm this declaration, she would be considered 
to all intents and purposes, the lawful wife of the person so 
declaring— Qaim Ali v. Hingun, 3 Sel. Rep., 8. D. A. 203 (1822). 


The Mahomedan law requires that an acknowledgment made 
by one man to another person that a particular specified woman 
was his wife, must be distinct and unmistakable— Kedarnath 
Chuckerbutty v. Benjamin Donzelle, 20 W. R., 352, per Phear, J. 
(1873). 


According to Mahomedan law where a child has been born 
to a father, of a mother where there bas been not a mere casual 
concubinage, but a more permanent connection, and where there 
is no insurmountable obstacle to such marriage, the presumption 
is in favour of such marriage having taken place—Khajah 
FHiidayut Oollah v. Rai Jan Khanum, 3 M. I. A., 295 (1844). 


See Mahomed Bauker Hossain v. Shurfoon-Nissa Begum, 
8M. I. A., 136 (1860) ; Fusloonissa v. Nuwabunnissa, 2 Hay, 
479 (1865); Ashrufooddowlah v. Hyder Hossein, 11 M. I. A., 94 
(1866) ; Notes to Art. 333. 








* See Art. 310. 
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Where a Art. 149. Where a woman in good health or in 
Knowledges Sickness, acknowledges a man as husband, the marriage 
# man as —_ is proved, provided that the man assents while she is 
still living ; in this case he is entitled to imherit from 
her but where he assents after her death, he is not 


entitled to inherit from her. 


Notes. 
Baillie, Bk. 5, Chap. 2, p. 409 ; Zaidu-nil-Ambani, Vol. 1, 
p. 219 ; Clavel, Vol. 1, p. 102. 


BOOK II. 


RECIPROCAL RIGHTS AND DUTIES OF HUSBAND 
AND WIFE. 


(Arts. 150—216.) 


CHAPTER I. 


THE HUSBAND'S DUTIES TOWARDS THE WIFE. 


(Arts. 150—169.) | 
Art. 150. The husband is obliged to treat hig Husbands 


os ; . : ; treatment of 
wife with kindness, to live on good terms with her, and wife. 
to provide her with maintenance, which comprises food, 


raiment, and lodging. 
Notes. 
Bahrr-ul-Rayek, Vol. 3, p. 236; Radd-ul-Muhtar, 
Vol. 2, p. 696. 
Baillie Bk., 11, Chap. 1, p. 188; Gaidu-nil-Ambani, Vol. 1, 
p. 220. 

' See Section 488 of the Code of Criminal Procedure (Act V 
of 1898); Abdur Rohoman v. Sakhina, I. L. R, 5 Cal, 558 
(1879) ; In the matter of the petition of Din Mahomed, I. L. R., 
5 All., 226 (1882); In the matter of the petition of Luddun 


Sahiba, 1. L. R., 8 Cal. 736 (1882). 
See Notes to Art. 17. 


Art. 151. It is praiseworthy for every husband His cohabit- 
ation with 


to cohabit with his wife, but he is legally bound to do her. 
so at least once during the subsistence of the marriage. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 482. 
Zaidu-nil-Ambani, Vol. 1, p. 221 ; Clavel, Vol. 1, p. 135, 


Equality of 
treatment of 
several 
Wives. 


Such equal- 
ity of treat- 
ment  obli- 
gatory under 
all circum- 
stances 


Husband 
must parti- 
tion his 
nights 
equally 
among his 
Wives 


He must not 
favour one 


92 INSTLT'UTES OF MUSSALMAN LAW. 


Art 152. Where a man has several wives, he 
is bound to treat them with strict equality in all 
matters, but with regard to maintenance and partition 
of his nights among them, he is bound to treat them 
with as much equality as lies in his power. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 430-434. 
Baillie, Bk. 1, Chap. 11, p. 188 ; Zaidu-nil-Ambani, Vol. 1, 
p. 221 ; Clavel, Vol. 1, p. 135. 
See Sale’s Koran, Chap. LV, p. 60. 


Art. 158. These duties must be observed by the 
husband in respect of all his wives, without distinction 
between virgin and otherwise, between those long married 
and those married recently, or between the Muslim wife 
and the Christian or Jewish wife. 


Notes. 
Baillie, Bk. 1, Chap. 11, p. 183; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 4, pp. 66, 67 ; Zaidu-nil-Ambani, Vol, 1, p. 222. 


Art. 154. It is the husband’s duty to pass alter- 
nately with each wife, the period of twenty-four hours, 
three days, or seven days, in whatever order of turn 
he himself shall fix and establish. Equality in the 
partition of his society, is only binding upon the husband 
during the night, unless he is occupied at night, in which 
case he must spend his time equally between his wives 
during the day. 

Notes. 
Radd-ul-Muhtar, Vol. 2, p. 435. 


Baillie, Bk. 1, Chap. 11, p. 189 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 6, p. 67 ; Zaidu-nil-Ambani, Vol. 1, p. 223. 


Art. 155. The husband must not favour one wife 
more than another, nor remain with one beyond the 
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allotted period without the consent of the wife thereby 
deprived of his society, nor enter a wife’s apartment if 
it is not her proper turn. In case of illness he can visit 
a wife out of turn, and if her illness is serious he can 
remain with her until she has recovered. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 435. 


Baillie, Bk. 1, Chap. 11, p. 189; Zaidu-nil-Ambani, Vol. 1, 
p. 224. 


Art. 156. A wife may abandon her rights in 
favour of a co-wife, but she is at liberty to recover them 
whenever she pleases. 

Notes. 
Radd-ul-Muhtar, Vol. 2, p. 434. 

Baillie, Bk. 1, Chap. 11, p. 189; Hamilton’s Hedayah, 

Vol. 1, Bk. 2, Chap. 6, p. 67 ; Zaidu-nil-Ambani, Vol. 1, p. 224. 


Art. 15'7. Whenever the husband goes on a 
journey, there shall be no question of partitioning his 
The husband can take with him whichever wife 
he chooses, but it is better to cast lots. 


time. 


On his return, none of his other wives can require 
him to pass with them the same number of nights that 
he passed with the wife whom he took with him on his 
journey. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 4384; Fatawa-i- 

Alamgin, Vol. 2, p. 47, | 
Baillie, Bk. 1, Chap. 11, p. 190; Hamilton’s Hedayah, 

Vol. 1, Bk. 2, Chap. 2, p. 67 ; Zaidu-nil-Ambani, Vol. 1, p. 225. 
See Sale’s Koran, Chap. XX XIII, p. 348. 


Art. 158. Where a husband is prevented through 
illness from leaving his own apartment, he can 
the wife whose turn it is to come to him. 


send for jj). 


wife to the 
prejudice of 
another, 


One wife 
may abandon 
her rights in 
favour of a 
co-wife. 


Ona 
journey 
equal 
partition 

not neces- 
sary. 


Where the 
husband is 


Wife's 
remedy in 
case of 

her hus- 
band’s 
unjust 
treatment. 


G4 INRTITUTES OF MUSSALMAN LAW. 


If he falls sick in the apartment of one of his wives, 
and finds that he is not well enough to be removed to 
the dwelling of a co-wife, he may remain in the former 
apartment until he has recovered, provided he passes 
with the other wives as many days as he has passed 
while sick in the apartment of the first: wife. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 435. 


Baillie, Bk. 1, Chap. 11, p. 1&9; Zaidu-nil-Ambani, Vol. 1, 
p. 2205. 


Art. 159. Where a husband, after having settled 
the length of time to be spent with each wife, and fixed 
the order to be followed, acts unjustly to one of his 
wives and favours a co-wife by passing with her more 
time than he should, the Judge, except in the case of a 
journey, shall, at the request of the wife concerned, 
warn the husband to be more just in future. 


Where the husband, in spite of the judicial admoni- 
tion, again acts unjustly towards the wife, he shall be 
liable to a severe punishment, but not to imprisonment. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 483, 484. 


Baillie, Bk. 1, Chap. 11, p. 189: Zaidu-nil-Ambani, Vol. 1, 
pe. 226. 


CHAPTER II. 


THE HUSBAND'S DUTIES TOWARDS THE WIFE AS 
REGARDS MAINTENANCE, 


(Arts. 160—205.) 
SECTION I.——-WIVES ENTITLED TO MAINTENANCE. 


(Arts. 160—165.) 


Art. 160. The husband though poor, sick, impo- 
tent, or too young for sexual intercourse, is obliged to 
provide his wife with maintenance, whether she is rich 
or poor, Muslim or otherwise, old or young, so long 
as she is able to fulfil the primary object of marriage. 
When the marriage is valid, this obligation commences 
from the conclusion of the marriage ceremony. 


Notes. 
Radd-ul-Muhtir, Vol. 2, pp. 699, 700. 
Baillie, Bk. 6, Chap. 1, p. 4387; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, 8s. 1, p. 140; Znaidu-nil-Ambani, Vol. 1, p. 227. 
_ See Sale’s Koran, Chap. Il, p. 28 and Chap. LXV, p. 455. 
‘See Notes to Art. 56. 


Art. 161. Maintenance is due to the wife even 
when she is resident in her father’s house, uniess without 
valid reason she refuses to comply with the husband’s 
request to reside in his house. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 701. 
Baillie, Bk. 6, Chap. 1, p. 438; Zaidu-nil-Ambani, Vol. 1, 
pp. 228. 
See Kolashun Bibee v. Sheikh Didar Buksh, 24 W. R. Cr., 


44 (1875) ; Section 488 of the Code of Criminal Procedure (Act 
V of 1898). 
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Art. 162. Maintenance is due to the wife who 
refuses to follow her husband on a journey, to a place 
which is three days’ distance from that in which the 
marriage was contracted, or who, even after consum- 
mation of the marriage, refuses to surrender herself to 
her husband, because she has not received in full the 
prompt portion’ of her dower, which according to the 
custom of the locality she is entitled to demand. 


Notes. 
Radd-ul-Muhtiar, Vol. 2, pp. 699, 702. 
Zaidu-nil-Ambani, Vol. 1, p. 229. Hamilton’s Hedayah, 


Vol. 1, Bk. 4, Chap. 15, s. 1, p. 141. 


Art. 168. Where a wife, after the marriage has 
been consummated, falls sick in either the husband’s or 
her. father’s house, she is entitled to maintenance even 
when the illness renders her unfit for sexual intercourse, 
unless she has refused, without lawful reason, to sur- 
render herself to her husband. 


Where the wife falls sick in her husband’s house 
and causes herself to be taken to her father’s house, she 
is entitled to maintenance even when her husband claims 
her back, so long as it is found impossible to remove 
her; but if her removal is possible and she opposes it 
without a valid reason, she loses her right to main- 
tenance. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 701, 708. 

Baillie, Bk. 6, Chap. 1, pp. 849, 440; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 15, s. 1, p. 141; Zaidu-nil-Ambani, Vol. 1, 
p. 281. 


Art. 164. The husband, when undergoing a term 
of imprisonment, is not released from the obligation to 








1 See Arts. 73. 104. 
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pay his wife's maintenance, even when imprisoned for husband's 
a debt due to his wife which he is unable to pay. Al econ 


ment. 
Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 699, 700, 702, 708. 


Baillie, Bk. 6, Chap. 1, p. 445; Zaidu-nil-Ambani, Vol. 1, 
p. 234. 


Art. 165. The husband, who is in easy circum- where hua- 
stances, must provide for the necessary maintenance of »a"di* 
his wife’s personal attendant. When the wife is taken eee 
to her husband’s house with several servants, if the vants. 
husband has the means, he is obliged to maintain them 
all. 

Where the husband has children, and one servant 
is not sufficient for their service, he must, if he is in 
easy circumstances, maintain two or more servants 


according to the needs of the children. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 710, 711. 
Baillie, Bk. 6, Chap. 1, p. 441; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 142 ; Zaidu-nil-Ambani, Vol. 1, p. 284; 
Clavel, Vol. 1, p. 151. 


SECTION II.—WIVES NOT ENTITLED TO MAINTENANCE. 


(Arts. 166—172.) 


Art. 166. When the wife is too young for sexual Maintenance 
intercourse, the husband may refuse her maintenance, sky a 
unless he retains her in his house for the sake of 
company. 

Notes. 
Radd-ul- Muhtar, Vol. 2, p. 700. 

Baillie, Bk. 6, Chap. 1, p. 487 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, 8.1, p. 141. Zaidu-nil-Ambani, Vol. 1, p. 235. 

A right to maintenance, depending upon the personal law 
of the individual, is a right capable of being enforced, and properly 
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forms the subject of a suit in a Civil Court—In the Matter of the 
petition of Luddun Sahiba, 1... R, 8 Cal., 786; 110. L. RB, 
237 (1882). 


Sick wife Art. 167. When the wife is sick and her marriage 
whose ; ; : 
marriage is has not been consummated, she is not entitled to main- 


not consum- . 
mated, is not. tenance if she cannot be removed to her husband’s house. 


entitled to 
maintenance. Notes. 


Radd-ul-Muhtar, Vol. 2, p. 708. 
Zaidu-nil-Ambani, Vol. 1, p. 236. 


Wife on Art. 168. When the wife undertakes a journey, or 
een auicd goes on a pilgrimage unaccompanied by her husband, she 
by husband, ig not entitled to maintenance for the time she is absent, 


ted to main even though she is accompanied on her journey by one 
of her relations within the prohibited degree.' When 
the husband undertakes a journey and takes his wife 
with him, he must defray all the costs of travelling and 
living. 
When the wife undertakes the journey and takes 
her husband with her, he must defray her living but not 


of her travelling expenses. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 703; Fatawa-i-Alam- 
girl, Vol. 2, p. 562. | 
Zaidu-nil-Ambani, Vol. 1, p. 236 ; Clavel, Vol. J, p. 148. 


Math tennis Art. 169. Where the wife exercises a profession 
ged in in- necessitating her absence from her husband’s house 


mallee throughout the day, she is not entitled to maintenance 
if she leaves the house in spite of her husband’s prohibi- 


tion. 
Notes. 


Radd-ul-Muhtar, Vol, 2, p, 702, 
Zaidu-nil-Ambani, Vol. 1, p. 237. 
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Art. 170. Maintenance is not due to a wife during wife daviog 
the term of her imprisonment, though it be for a debt hetimprisoa- 


ment is 
she cannot pay, unless it is the husband who has caused not sured 
. oO Mainte. 
her arrest for debt due to himself. nance. 
Notes. 


Radd-ul-Muhtar, Vol. 2, p. 702. 


_ Baillie, Bk. 6, Chap. 1, p. 439 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 141;  Zaidu-nil-Ambani, Vol. 1, p. 237, 


Art. 171. Where a wife leaves her husband’s house Rebellious 
without his permission and without lawful reason, she We and her 
is deemed rebellious, and not only loses all right to tenance. 
maintenance for the period during which she continues 
rebellious, but to all arrears of maintenance, and to the 
sums she has borrowed for maintenance without either 


a judicial decree, or an order from her husband. 


She is also held to be rebellious, when she forbids 
her husband to enter the house belonging to her but in- 
habited in common, unless she has asked him to take 
her to some other house and he has not done so. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 702. 

' Baillie, Bk. 6, Chap. 1, p. 438 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 141. Zaidu-nil-Am bani, Vol. J, p. 238. 
According to Mahomedan law, a Mabomedan wife defying 
her husband and refusing to live with him is not entitled to 
mainienance—A (the wife) v. B. (the husband), I. L. R., 21 

Bom., 77 (1896). 


Art. 172. Where the marriage of a wife is radi- Maintenance 
Or Wire 
cally void or has been consummated under a semblance where _ 
‘ et . marriage 1§ 
of right, she can claim nothing from her husband on {yi 


account of maintenance. 
Where the Judge decrees that maintenance be paid 
to a wife, whose marriage is subsequently pronounced 


Scale of 
wife's ‘main- 
tenance. 
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invalid, the husband is entitled to a refund of the 


amount paid under the decree, but not to the amounts 


he has advanced voluntarily. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 699—701. 


Baillie, Bk. 6, Chap. J, p. 440; Zaidu-nil-Ambani, Vol. 1, 
p» 240. 


SECTION IlJ.—-RULES REGULATING THE AMOUNT OF A 
WIFE'S MAINTENANCE. 


(Arts. 179—180. ) 


Art. 173. When fixing the amount of maintenance, 
due regard shall be paid to the respective conditions of 
the husband and wife. 

Where both are rich, the husband shall allow main- 
tenance on a generous scale. Where they are both 
poor, the allowance shall be simple. 

Where it is the husband who is poor, he must 
furnish as much as he is able out of the maintenance 
agreed upon, the balance constituting a debt to the wife, 
payable when the husband’s position has improved. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 700. 


Baillie, Bk. 6, Chap. J, p. 442 ; Hamilton’s Hedayah, Vol. J, 
Bk, 1, Chap. 15, s. 1, p. 140; Zaidu-nil-Ambani, Vol. 1, p. 241. 


See Sale’s Koran, Chap. LXV, p. 455. 


As to the alteration in wife’s maintenance—see Section 489- 
of the Code of Criminal Procedure (Act V of 1898). 
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According to Mahomedan law until there has been an ascer- 
tainment of the rate at which maintenance is payable, no right to 
maintenance accrues to a wife on which she can found a suit— 
Mahomed Museehooddin v. Clara Jane. Museehooddin, 2 N.-W. P., 
H. C. R., 173 (1870). 


Art. 174. Maintenance may be fixed in kind or 
in money, according to the variations in the price of 
commodities in the locality. 

Where a judicial decree has fixed the amount of 
maintenance and the price of commodities thereafter 
rises, the wife is entitled to the additional amount, but 
where the price falls the husband is entitled to a 
reduction. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 706, 707. 
Zaidu-nil-Ambani, Vol. 1, p. 243. 


Art. 175. Payment of maintenance, whether in 
kind or in money, must be regulated by the husband’s 
calling. The husband, who lives by his labour from day 
to day, shall pay daily and in advance the sum fixed for 
his wife's maintenance. The workman, receiving a 
weekly wage, shall pay weekly. The tradesman, who 
is paid by the month, shall pay monthly. | 

The cultivator who gathers his crops annually, shall 
pay annually. Nevertheless, the wife can insist on 
being paid daily, where the husband neglects to pay at 
the times fixed. 

Notes. | 
Radd-ul-Muhtar, Vol. 2, p. 705. 
Zaidu-nil-Ambani, Vol. 1, p. 244. 


Art. 176, During the marriage, the husband can 


How main- 
tenance 
shall be 
paid. 


Period at 
which main- 
tenance is 
payable, 
must be 
husband’s 
calling. 


W here 
husband 


undertake that he himself will furnish the necessary fails to 


wife 
properly. 


Where hus- 


Land is in 
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Where he does not do so regularly, the Judge shall 
order the husband. to appear, and after having satisfied 
himself that the complaint is well-founded, and that the 
husband does not as a rule supply sufficient food, he 
shall fix the amount of maintenance in accordance with 
the rules laid down in the preceding Article, and shall 
direct the husband to pay the amount to the wife, so 
that she may provide herself with her requirements. 


If the husband refuses, in spite of the judicial 
order, to pay the amount, the Judge, if the wife demands 
it, may have him arrested. If he does not even then 
discharge the debt he owes his: wife, the Judge may 
commit him to prison, and may also order the sale of 
his property which is not indispensable to him, and use 
the proceeds in payment of the wife’s maintenance. 


Notes. . 
Radd-ul-Muhtaér, Vol. 2, pp. 704, 705; Fatawa- 
i-Alamgiri, Vol. 2, p. 567. 


Baillie, Bk. 6, Chap. 1, pp. 441, 443; Zaidu-nil-Ambani, 
Vol. 1, p. 245. 


A Mahomedan wife is entitled to maintenance from the date 
of decree, where there is no agreement for maintenance before 
suit. She is also entitled to maintenance during the continuance 
of marriage. Abdool Futteh v. Zabunnessa Khatun, I. L. R., 
6 Cal., 631, per Garth, C. J. (1881). 


A Mahomedan husband was bound to pay the maintenance 
money to his wife according to the terms of the order of the 
Magistrate up to the date when he repudiated his wife—Nepoor 
Aurut v. Jurai, 10 B. L. R., App. 33 (1878). 


See Sidheswar Teor v. Gyanada Dasi, I. L. R., 22 Cal., 291 
(1894) ; Shah Alin Ilyas v. Ulfat Bibi, I. L. R., 19 Alb, 50 
(1896). 


Art. 177. Where the husband is known to be in’ 
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to pay for his wife’s maintenance, the Judge shall not circum. 
commit him to prison, nor shall he pronounce separation ““"°* 
on this account. But after having fixed the amount of 
maintenance, he shall authorize the wife to buy food on 

credit or to borrow in her husband’s name. 


The wife’s relations on whom, in default of the 
husband, falls the obligation of providing her with main- 
tenance, and those relations whose duty it is to maintain 
the children in the event of their father’s death, are 
obliged to lend the wife what is necessary for her and 
her children’s maintenance. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 12, 13. 
Baillie, Bk. 6, Chap. 1, p. 443 ; Hamilton’s Hedayah, Vol. 1, 


Bk. 4, Chap. 15, s. 1, p. 142 ; Zaidu-nil-Ambani, Vol. 1, p. 246 ; 
Clavel, Vol. 1, pp. 153, 157. 


Art. 178. Where the amount of maintenance has Malia 
been mutually agreed upon or fixed by a judicial decree, surety for 
and the wife learns that her husband intends leaving inane 
her, or fears that he may absent himself, she can demand 
that a reliable surety be furnished for one month or 


more, according to the length of her husband’s absence. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 705, 706. 
Zaidu-nil-Ambani, Vol. 1, p. 251. 


Art. 179. Where the amount of maintenance has Ldautoarer 
been fixed by judicial decree, it may be raised or lowered te modified. 
according to the changes in the position of husband and 
wife. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 704, 713. 
Zaidu-nil-Ambani, Vol. 1, p. 252; Hamilton’s Hedayah, 
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Where wife Art, 180, The wife can claim no wages from the 
policy tag husband for preparing his food, although legally she 
the husband. may not be bound to do this work. She is only entitled 

to wages when, by her husband's order, she cooks food 


or makes bread for sale. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 703. 
Zaidu-nil-Ambani, Vol. 1, p. 258. 


SECTION IV.—CLOTHING AND LODGING. 
(Arts. 181—188, ) 


ee Art. 181. From the day a valid marriage is con- 

provide his tracted, the wife is entitled to clothing.. The husband 

wife with : . 

othing. | 1s bound to provide her each year with two complete 
sets of clothing, at least one for summer and one for 
winter. Their quality is determined by the position of 
the husband and wife and in accordance with local 
custom. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 704-707. 
Baillie, Bk. 6, Chap. 1, p. 448; Zaidu-nil-Ambani, Vol. 1, 


p. 253. 
ee he Art. 182. The price of clothing, like that of food, 
kind or can be made payable in kind or in money, and must be 
money. ; : | 

provided for in advance. 

Notes. 
Radd-ul-Muhtar, Vol. 2, p. 704. 
Zaidu-nil-Ambani, Vol. 1, p. 254. 
Where @ wife Art. 188. The wife cannot claim a new garment 
ne ie * before the date fixed, unless the garment furnished has 
went. 


suffered by fair wear and tear. She is responsible for 
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the loss of a garment, and the husband is not bound 
to replace it until the expiry of the period fixed. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 710; Fatawa-i-Alam- 
giri, Vol. 2, p. 570. 
Zaidu-nil-Ambani, Vol. 1, p. 255. 


Art. 184. Where husband and wife are both 
wealthy, the husband must provide a separate house 
for his wife’s residence ; where they are not wealthy, the 
husband must provide a separate apartment according to 
his means, which must possess the necessary conveniences 
and must not be isolated. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 718, 719, 720. 
Zaidu-nil-Ambani, Vol. 1, p. 256. 
See Sales’ Koran, Chap. LAV, p. 455. 


Art. 185. The husband cannot force his wife to 
provide lodging in her dwelling for any of his relations, 
or for his children by a former marriage, except those 
under the age of reason. 


On her side, the wife cannot give lodging to any 
of her relations or to her own children by a former 


marriage. In both cases, the consent of the other party 
is necessary. 


Nates. 


Tahtavi, Vol. 2, p. 266. 


Baillie, Bk. 6, Chap. 1, p. 448 ; Hamilton’s Hedayah, Vol. 1. 
Bk. 4, Chap. 15, s. 2, p. 185; Zaidu-nil-Ambani, Vol. 1, p. 257. 


Where hus- 
band must 
provide his 
wife with a 
separate 
dwelling or 
apartment. 


Husband 
cannot com- 
pel wife to 
providelodg- 
ing for his 
relations or 
children by 
another 

and vice 
veraa. 


Art. 186. The residence of a near female relation Where * 
of the husband in the house occupied by the wife, does claim to be 


removed to 
another 
dwelling. 


Where hus- 
band is 
bound to 
provide an- 
other dwel- 
ling ora 
companion 
for his wife. 


Articles a 
husband ig 
bound to 
rovide for 
is wife. 
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not entitle the latter to claim a separate lodging else- 
where, except when she has cause to complain of the 
relation’s familiar behaviour with her husband. 

But the lodging of a co-wife in the same house 
gives the wife aright to demand a separate lodging 
elsewhere. The same rule applies where a co-wife or 
one of the husband’s relations is lodged in the same 


apartment with the wife. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 718, 719. 
Baillie, Bk, 4, Chap. 1, p. 449; Zaidu-nil-Ambani, Vol. 1, 
p. 208. 


Art. 187. Where the house possessed by the hus- 
band, contains no other inmates, and the wife suffers from 
loneliness, or where the husband neglects her by night, 
and remains with a co-wife while she has neither child 
nor servant to keep her company, the husband is bound 
to procure a companion for her, or else provide another 
dwelling for her in which she wil] have no cause to com- 
plain of solitude. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 720, 721. 
Zaidu-nil-Ambani, Vol. 1, p. 259. 


Art. 188. The husband is bound to supply his 
wife with a mattress, blankets and suitable furniture 
in accordance with his position in life. He is not even 
relieved from this obligation when the wife possesses. 
such articles. herself. 


The husband must also provide the necessary house- 
hold utensils, as well as the cosmetics and other articles, 
indispensible to the wife’s toilette according to the 
custom of the country. : 
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Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 517, 564; Radd- 
ul-Muhtar, Vol. 2, p. 707; Bahrr-ul-Rayek, Vol. 4, 
p. 194. 

Baillie, Bk. 6, Chap. 1, p. 448; Zaidu-nil-Ambani, Vol. 1, 
p. 260. 


SECTION V.—THE WIFE'S MAINTENANCE WHEN 
THE HUSBAND IS ABSENT. 


(Arts, 189—196.) 


Art. 189. Where a husband is absent, the wife 
may, for the purpose of maintenance, be authorized to 
dispose of such goods, or quantities of gold or silver, 
coined or uncoined, left by the husband, as will suffice 
to provide for the amount decreed in her favour. 


Where the husband has left behind deposits or 
debts, the wife may be authorized to use a part of them 
also, provided they are of such nature as may be used 
for maintenance, and the depositary and debtor respec- 
tively admit the deposit and debt and recognize the 
marriage. She may also be authorized to dispose of 
them where she can establish the deposit or debt aind 
the Judge is cognisant of her marriage. 


The Judge shal) first make an order that payment 
of the maintenance be made from the sale of the house- 
hold effects, and afterwards from the deposit and debts. 
He shall require good security from the wife for the 
amounts she receives, and shall make her declare on 
oath that her husband had advanced her no maintenance. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 722, 723. 
Baillie, Bk. 6, Chap. 1, pp. 443, 445; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 15, s. 2, pp. 144, 145; Vol. 2, Bk. 13, 
pp. 214, 215, . Zaidu-nil-Ambani, Vol. 1, p. 260. 


Wife's \ 
maintenance 
where hus- 
band is 
absent and 
has left 
effects. 


Where ab- 
sent husband 
has left no 
effects. 


Where hus- 
band 
advanced 
Maintenance 
before he 
left. 


Where hus- 
band denies 
the mar- 
riage. 


108 INSTITUTES OF MUSSALMAN LAW. 


Art. 190. Where the absent husband has not pro- 
vided for any maintenance for his wife during his absence, 
and the wife proves her marriage with him, the Judge 
shall make an order for her maintenance, and authorize 
her to borrow or make purchases on credit in her absent 
husband’s name, but he shall not dissolve the marriage 
even though the wife demands it. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 724. 
Zaidu-nil-Ambani, Vol. 1, p. 265 ; Clavel, Vol. 1, p. 157. 


Art. 191. Where the husband on his return, proves 
that he had paid his wife her maintenance in advance 
or where the wife, in default of proof, refuses to take 
the oath, the husband is entitled to recover the amount 
from his wife, or the surety. 

Where the wife admits that she had received main- 
tenance in advance from her husband, he shall be entitled 
to recover the amount from her alone. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 565. 
Zaidu-nil-Ambani, Vol. 1, p. 266. 


Art. 192. Where the husband, on his return, 
denies the fact of marriage, his sworn declaration shall 
be accepted, unless the wife produces proof to the con- 
trary. Where the husband takes the oath, he can, in 
case of a deposit, sue his wife or the depositary for 
payment; in the case of a debt, he can only sue the 
debtor, who, in turn, can proceed against the wife. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 565. 
Zaidu-nil-Ambani, Vol. 1, p. 268 ; Clavel, Vol. 1, pp. 157, 160. 
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Art.198. Where the husband, on his return, proves 
that the marriage was dissolved by repudiation’, that 
the period of Jddat* had expired, and that consequently 
the wife was in no way entitled to the maintenance 
received by her in his absence, he may sue his wife for 
recovery of the amount recovered by her, but can not 
sue the depositary or debtor, unless the husband can 
establish that the depositary or the debtor was aware 
that the marriage had been dissolved. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 565. 
Zaidu-nil-Ambani, Vol. 1, p. 269 ; Clavel, Vol. 1, p. 160. 


Art. 194. Where the depositary or debtor, directed 
by the Judge to provide maintenance for the wife of the 
absentee, claims to have paid the deposit or the debt to 
the wife for her maintenance, and she denies it, the 
depositary’s declaration shall be accepted, but the debtor 
shall be required to adduce proof in support of such 
payment. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 565. 
Zaidu-nil-Ambani, Vol. 1, p. 270. 


Art. 195. Where the husband leaves behind a 
deposit or goods that cannot be used for maintenance, 
neither the wife nor the Judge has the right to dispose 
of them in order to provide maintenance. 


The immovable property belonging to the absent 
husband shall be leased out, anda part of the income 
expended for the wife’s maintenance. 





* See Art. 217. ® See Art. 310. 
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Where he 
proves that 
the marriage 
was dis- 
solved. 


Where the 
Judge di- 
rects the wife 
to obtain 
maintenance 
from a debt 
or deposit. 


Where the 
husband baa 
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and immov- 
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ty. 
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Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 565. 
Baillie, Bk. 6, Chap. 1, p. 443; Zaidu-nil-Ambani, Vol. 1, 
p. 270. 


Where it is Art. 196. In all cases where a Judge authorizes a 


obvi tineedd wife to dispose of the property left by her absent hus- 
maintenance band, it is lawful for her to take from the property so 


hout 
Judge’ "left by him what is necessary for her maintenance with- 
order. oe 
out a judicial decree. 
Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 565, 
Baillie, Bk. 6, Chap. 1, p. 443; Zaidu-nil-Ambani, Vol. 1, 
p. 270. 
SECTION VI.--DEBTS FOR MAINTENANCE. 
(Arts, 197—205.) 
rae eee Art. 19'7. The necessary debts contracted for the 


pda 2g maintenance of a man, his wife, and his children, are 
ore debts 
payable before any other debt. 


Notes. 
Bahrr-ul-Rayek, Vol. 8, p. 95. 
Zaidu-nil-Ambani, Vol. 1, p. 271; Clavel, Vol. 1, p. 154. 


a Art.198. Maintenance does not constitute a debt 
maintenance until it is fixed by a judicial decree, or mutually agreed 
is trea 


a debt. = upon by the husband and wife. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 714. 
Zaidu-nil-Ambani, Vol. 1, p, 273 ; Clavel, Vol. 1, p. 153, 


According to Mahomedan law until there has been an 
ascertainment of the rate at which maintenance is payable, no 
right to maintenance accrues to a wife on which she can found 
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a sult—Mahomed Museehooddin vy. Clara Jane Museehooddin, 2 
N.-W. P., H.C. R, 173 (1870). 


When a woman sues her husband for maintenance for a time 
antecedent to any order of the Judge or mutual agreement of the 
parties, the Judge is not to decree maintenance for the past. 
—Abdool Futteh v. Zabunneessa Khatun 1. L. R., 6 Cal., 631, per 
Garth, C. J. (1881). ; 


Art. 199. The debt for maintenance, judicially Where 
made payable to the wife, or settled by mutual agree- iatior subject 
ment between husband and wife, is not subject to the ee 
law of limitation, and where the wife has not claimed 
the debt in full or in part at the dates fixed so long as 
she and her husband are living, she is entitled to the 


debt however much overdue. 


Notes. 
Radd-ul-Muht&r, Vol. 2, p. 714. 


Baillie, Bk. 6, Chap. 1, p. 448 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 142 ; Zaidu-nil-Ambani, Vol. 1, p. 274. 


Art. 200. Wherea wife has expended or borrow- where wife 
ed some amount on account of maintenance before the cere 
same has been fixed by judicial decree, or by mutual ene 
agreement, she is not entitled to recover the amount month has 
from her husband, whether present or absent, if she pie 


allows a full month to pass without claiming it. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 714. 


Zaidu-nil-Ambani, Vol. 1, p. 273 ; Clavel, Vol. 1, p. 154. 
See the Indian Limitation Act (XV of 1877). 


Art. 201. The death of either husband or wife Where claim 


to arrears of 
extinguishes the latter’s claim to arrears of maintenance maintenance 
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‘eextin.  2Warded by judicial decree, or fixed by mutual agreement, 
guished. = and whatever she has borrowed without judicial autho- 
rity. 


The repudiation of the wife does not cause her to 
forfeit arrears of maintenance, unless it is proved that 
she, by her misconduct, has forced the husband to 
repudiate her. 


Notes. 


Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 15, s. 1, p. 143; 
Zaidu-nil-Ambani, Vol. 1, p. 275 ; Clavel, Vol. 1, p. 155. 


Maintenance Art. 202. A debt for maintenance contracted by 
judiciaily —_ the wife in her husband’s name in pursuance of a judicial 


remainsa decree, always constitutes a debt against the husband, 
debt against 


the husband. and if he dies first, becomes chargeable against his estate. 
Where a loan is effected by virtue of a judicial 
decree, the lender may sue the wife or her husband for 
payment. Where there is no judicial decree, the lender 
must proceed against the wife, who, if she is entitled to 
do so, may proceed against the husband. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 715. 
Zaidu-nil-Ambani, Vol. 1, p. 257 ; Clavel, Vol. 1, p. 155. 


Where Art. 208.—Advances for maintenance made to the 
husband or by his father, cannot be recovered 
advances in the event of repudiation’ or of the death of husband 
mainte- ¥ ; 
nance. or wife even when such advances have not been entirely 


consumed. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 716. 
Baillie, Bk. 6, Chap. 1, p. 444 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 203 ; Zaidu-nil-Ambani, Vol. 1, p. 276. 


' See Art, 217. 
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Art. 204A wife cannot release her husband Where wife 


. , . may release 
from paying arrears of maintenance, before the amount her husband 
has either been fixed by a judicial decree, or has been [Tom Peying 


settled by mutual agreement. tenance. 
When the amount has been fixed, the wife can 

validly renounce in her husband’s favour any arrears of 

maintenance, and where the maintenance is payable 

daily, weekly, monthly, or yearly, she can release 

him from the payment provided for one of these periods, 

if the period has already commenced. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 708. 


Baillie, Bk. 6, Chap. 1, p, 446; Zaidu-nil-Ambani, Vol. 1, 
p. 277. 


Art. 205. Where a wife is in debt to her husband, where main. 


she cannot set off the amount of her debt against main- oe 


tenance due to her, unless he consents to it. against an- 


other debt 
On the other hand, the husband, without his wife’s 
consent, can set off a debt for maintenance against a 
debt she owes him. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 171. 
Zaidu-nil-Ambani, Vol. 1, p. 278. 


See Section 111 of the Code of Civil Procedure (Act NIV 
of 1882). 


AR, IML 


Husband’s 
authority in 
respect of 
wife’s pro- 
perty, and 
wife’s power 
of disposi- 
tion of same. 


Husband's 
rights over 
the wife 
after he has 
paid the 
prompt part 
of dower. 


CHAPTER ITT. 
MARITAL AUTHORITY. 
(Arte. 206—211.) 


Art. 206. A husband has no power over his 
wife’s property. A wife can dispose of all her pro- 
perty without her husband’s consent or sanction, nor 
does his marital authority empower him to restrain her 
from so doing. 


She can receive the rents and income derived from 
her property, and can entrust the administration of her 
estate to a person other than the husband. 

When a wife is of age and under no legal disability, 
all her contracts are valid without sanction of or rati- 
fication by her husband, father, paternal grandfather, or 
testamentary guardian. 

Whatever fortune she may possess, the wife is not 
bound to contribute anything towards the household 
expenses. 


Notes. 
Bahrr-ul-Rayek, Vol. 3, p. 84; Radd-ul-Muhtar, 
Vol. 2, p. 707. 


Zaidu-nil-Ambani, Vol., 1, p. 279; Clavel, Vol. 1, p. 162. 


Art. 207.—After payment of the prompt’ portion 
of the dower, the husband has the right : 

(1) To forbid his wife to leave the house without 
his permission, respecting her right to visit her father 
and mother, and relations within the prohibited degrees* 
at fixed periods. 


* See Art. 73. * See Arts. 21 22. 
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(2) To forbid her to visit and mix with strange 
women, and to prevent her attending festivals and social 
gatherings, even with her relations within the prohibited 
degrees. 

(3) To compel her to leave her father’s house 
when she is not too young, and live among respectable 
neighbours in any quarter of the town in which the 
contrary was 


marriage was contracted, even if the 


stipulated when he married her. 

(4) To prohibit her relations residing in the house, 
whether it is the husband's own property or only lent or 
leased to him. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 390, 719, 721. 
Baillie, Bk. 6, Chap. 1, pp. 449, 450 ; Zaidu-nil-Ambani, 
Vol. 1, p. 280 ; Clavel, Vol. 1, p. 170. 
See Notes to Art. 213. 


Art. 208. After payment of the prompt portion' 
of the dower, a husband can remove his wife from the 
place in which the marriage was contracted, to a distance 
of less than three days’ journey : but if the distance is a 
three days’ journey, he cannot compel her to follow him 
even if he has paid the whole dower. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 390, 391. 


Baillie, Bk. 1, Chap. 7, p. 125 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 55. ; Zaidu-nil-Ambani, Vol. 1, p. 282. 


Art. 209. When the wife commits a fault, or her 
conduct calls for reprimand, for which the law has pre- 
scribed no judicial penalty, the husband can punish her 


ea, 
—— 


4 See Art. 73. 
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husband 
may compe 
his wife to 
follow him 
on a journe 
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in moderation. He must not use violence towards her 
even under extreme provocation. 


Notes. 


Bahrr-ul-Rayek, Vol. 3, p. 84. 


Baillie, Bk. 1, Chap. 11, p. 191: Zaidu-nil-Ambani, Vol. 1, 
p. 283 ; Clavel, Vol. 1, p. 164. 

This conception of the mutual rights and obligations arising 
from marriage between the husband and wife, bears in all main 
features close similarity to the Roman law and other European 
systems, which are derived from that law ; and even regarding the 
power of correction the English Jaw seems to resemble the 
Mahomedan, for even under the former “the old authorities say 
the husband may beat his wife ;”’ and if in modern times the 
rigour of the law has been mitigated, it is because in England, as 
in this country, the criminal Jaw kas stepped in to give to the 
wife personal security, which the matrimonial law does not. The 
Mahomedan law, on a question of what is legal cruelty between 
man and wife, would probably not differ materially from the 
English law—Aldul Nadir vy. Salima, J. U. R., 8 All., 149. F. B., 
per Mahmood, J. (1886). 

See Section 79 of the Indian Penal Code (Act XLV of 
1860). 


Art. 210. When the husband and wife disagree, 
the judge, before whom they bring their complaint, 
shall nominate two arbitrators of known respectability, 
one from the husband’s family and one from the wife's, 
and refer to them the matters in dispute. 

The arbitrators after hearing both sides shall, 
endeavour by all possible means to bring about a recon- 
ciliation. If unsuccessful, the arbitrators may grant a 
repudiation when empowered to do so by both parties. 


Notes. 
Tafsvi-i-Ahmedi, pp. 280, 281. 
Zaidu-nil-Ambani, Vol. 1, p. 284 ; Clavel, Vol. 1, p. 280. 
See Sale’s Koran, Chap. IV., p. 65. 
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Art. 211. Ifthe wife complains of her husband’s 
ill-treatment, and brings positive proof of his having 
used violence towards her, even though under great 
provocation, he 1s liable to punishment in accordance 
with the gravity of the offence. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 720. 
Zxidu-nil-Ambani, Vol. 1, p. 284; Clavel, Vol. 1, p. 230. 
See Indian Penal Code (Act XLV of 1860, Chap. XVI). 





CHAPTER IV. 
RIGHTS AND DUTIES OF THE WIFE, 
(Arts. 212—216.) 
Art.212. A wife must be obedient to her 
husband in all that is permitted and legally ordained as 
a duty of marriage: she must remain im her husband's 
house and not quit it without his permission, after pay- 
ment to her in full of the prompt portion’ of the dower : 
she must not refuse her person to him unless legally or 
physically prevented : she must live a virtuous life and 
must carefully watch over his property and household : 
and without his permission she must give away no part 
of his belongings, except that which it is customary to 
give. 

Notes. 
Fatawa-i-Alamgiri, Vol. 2, pp. 173, 175. 


Zaidu-nil-Ambani, Vol. 1, p. 285. 


Art. 218. Where the dower is divided into two 
parts, the wife, even after voluntary consummation of 
the marriage, can refuse her person to her husband and 
refuse to follow him to his house until he has paid 1 in 
full the > prompt portion’ of the dower. 

4 Bee Art, 73 
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If the amount of prompt dower has not been fixed, 
the wife is justified in refusing her person until 
payment of the amount, which in accordance with the 
custom of the country, would be accorded to a woman 
of her rank and station. 


She can refuse her person where the payment of 
the full dower is arranged for by instalments, unless a 
stipulation to the contrary was made. 


Notes. 


Radd-ul-Muhtir, Vol. 2, pp. 388, 389. 


Zaidu-nil-Ambani, Vol. 1, p. 286; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 54. 


According to Imam Abu Hanifa, the founder of the Hanifa 
sect of Mussalmans, the wife even after consummation of 
marriage, can refdse her person to her husband until he has paid 
in full the prompt portion of the dower. In Egypt, Turkey and 
Arabia, this rule of law obtains among the Hanifites, and the 
British Courts in India administered it for nearly a century, as 
the following notes of their decisions would illustrate. 

Dower must be considered as immediately demandable, unless 
the contrary was specified. The husband on the payment of the 
wife’s dower due, can enforce her cohabitation with him, hut 
not before—Abdul Karim v. Faztlatun-nissa, 5 Sel. Rep. S. D. A. 
90 (1830) ; Lukhro-nissa v. Shah Ally Ruzzah, 6 Sel. Rep. &. D. 
A. 368 (1840). . 

See also Sel. Rep. 103, 8S. A. Bom. (18382); Morris’ Sel. 
Dec., S. D. A., Bom., Part IIL, 41 (1853). 

An action for restitution of conjugal rights will not lie unless 
the husband has paid the prompt portion of the dower to the 
wife, even after the consummation of marriage with her.—-Albdool 
Shukkoar, v. Raheemoon-nissa. 6 N. W. P., H. C. R., 94, per 
Turner, J. (1874). 

A Mahomedan wife can refuse herself to her husband till her 
dower, being prompt, has been satisfied. The circumstance that 
the husband and wife already cohabited since their marriage does 
not preclude the wife from refusing further cohabitation until the 
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portion of her dower payable to her has been paid—Eidan v. 
Mazhar Husain, 1. L. R. 1 All., 483 (1877). 


The views propounded by Abu Hanifa should be followed, 
and that 2 woman entitled to dower, that is prompt, may, even 
after consummation or valid retirement, deny her husband access 
to her person in order to enforce the man’s pecuniary obligation 
to her— Wilayat Husain v. Allah Rakhi, 1. GL. R., 2 All, 831, per 
Straight, J. (1880). 

When a Mahomedan wife’s prompt portion of the dower 
wis not paid, it was held that a suit for restitution of conjugal 
rights was not maintainable.—MNasrat /[lusain v. flamidan. 


lL. L. R., 4 All, 205 (1882). 


See also Jumeela v. Mulleeka, W. R. Sup. Vol., 252 (1864) ; 
Fatima Bibi v. Sadriuddin, 2 Bom. H.C. R., 291 (1865) ; Buzloor 
Raheem v. Shumsoonnissa 11 M. [. A., 551 (1867); Tadtya v. 
Hasanebiyari, 6 Mad. H.C. R., 9 (1870) ; Khajooroonnissa v. 
Rayeesoonnissa, L. R., 2 1. A., 235 (1870). 


But in a suit for restitution of conjugal rights by a Maho- 
medan husband, the question of the wife’s right to refuse 
cohabitation with her husband, after consummation of marriage, 
on the ground of non-payment of dower was argued in 1885 
before the Full Bench of the Allahabad High Court, including 
Mabmood, J. Mahmood, J., disagreed with the views propounded 
by Imam Abu Hanifa, and agreeing with the views of the two 
disciples, Imam Abu Yusuf and [mam Mahomed, overruled the 
current of decisions on the subject, and the Full Bench adopted 
his opinion. 

Mahmood, J., observed as follows :— 


“The right of dower confers another right upon the Mahome- 
dan wife, and the nature of this second right is described in the 
Hedayah in «a passage on which the learned pleader for the 
respondent has relied for his contention. The passage is to be 
found in Grady’s edition of Hamilton’s Hedayah, at page 54 ; 
but as the translation is not sufficiently close, and is moreover 
interpolated with paraphrases, [I translate the original text here 
literally, since much depends upon the exact meaning of the 
passage -—‘ It is the wife’s right that she may deny herself to 
her husband until she receives the dower, and she may prevent 
him from taking her away (that is, travelling with her), so that 


120 INSTITUTES OF MUSSALMAN LAW. 


her right in the return may be fixed in the same manner as that 
of the husband in the object of the return and become like sale. 
And it is not for the husband that he may prevent her from travel- 
ling or going out of his house and visiting her friends until he 
has paid the whole exigible dower, because the right of restraint 
is for securing fufilment (of his right) to the rightful person> 
and he has not the right to securing fulfilment before rendering 
fulfilment (himself) ; and if the whole dower is deferred, it is 
not for her to deny herself because of her having dropped her 
right by deferring it, as in sale. And in this matter Abu Yusuf 
holds the contrary opinion. And if the husband has retired with 
her the same would be the answer according to Abu Hanifa : 
but the two disciples have said she has not the rigbt to deny 
herself, and the difference of opinion subsists where there is 
retirement with her consent ; but if she was forced or an infant 
or insane, her right of denying herself does not drop according 
to the unanimous opinion of our Doctors.’ 


Another passage to be found in the Jurrul-Mukhtar jas 
also been cited by the learned pleader tor the respondent, and 
I translate it here before considering the exact effect of these 
authorities upon the present case:—- It is the wife’s right to 
prevent the husband from connubial intercourse, and that which 
is implied therein, and from journeying with her, even though after 
connubial intercourse and retirement to which she has consented, 
because all connubial intercourse has been contracted with her, and 
the rendering of some does not imperatively require the rendering 
of the rest. This right is for the purpose of obtaining what has 
been stated as prompt dower, whether wholly or partly, 
: I wish to quote « passage from the celebrated 
Fatawa Qazi Khan, a text book as high in authority as the 
Durrul-Mukhtar :-—* A wife, having surrendered herself to her 
husband before the fulfilment (¢.¢., payment) of dower, subse- 
quently denies herself (to him) tor securing fulfilment of the 
dower. She has this right in the opinion of Abu Hanifa; but Abu 
Yusuf and Imam Mahomed maintain that she has not the right of 
prohibiting him from connubial intercourse, and doubts have arisen 
in regard to their opinions as to the power of preventing her 
from journeying. According to Abul Qasim Assaffar, it is 
her right that she may prevent him from taking her on a 
journey.’ 


WIFE’S RIGHTS AND DUTIES. 121 


Imam Abu Hanifa and his two disciples are known in the 
Hanifa school of Mabomedan Law as ‘the three Masters, and 
I take it as a general rule of interpreting that law, that whenever 
there is a difference of opinion, the opinion of the two will prevail 
against the opinion of the third. Now, bearing this in mind, it 
is clear that the two disciples of Imam Abu Hanifa, regarding the 
surrender of the wife to her husband as bearing analogy to 
delivery of goods in sale, held that the lien of the wife for her 
dower, asa plea for resisting cohabitation, ceased to exist after 
consummation. According to the ordinary rule of interpreting 
Mahomedan Law, I adopt the opinion of the two disciples as 
representing the majority of ‘the three Masters,’ and hold that, 
after consummation of marriage, non-payment of dower, even 
though exigible, cannot be pleaded in defence of an action for 
restitution of conjugal rights ; the rule so Jaid down having, of 
course, no effect upon the right of the wife to claim her dower in 
a separate action.”— Abdul Nadir v. Salima, 1. Ii. R., 8&8 All, 
149, IF. B., 


The Mahomedan matrimonial contract involves separate and 
independant contract by the husband and wife. The wife is by 
contract. bound to submit herself to her husband and he ix to pay 
the prompt or other dower according to the contract, or if no 
sum agreed on, according to the provision of the law. Each 
has a separate remedy against the other for non-performance 
of the contract—Aunhi v.  Moidin, 1. Ia R., 11) Mad., 327 
(1888). 


Where a Mahomedan husband brought a suit for restitution 
of conjugal rights against his wife, and the latter urged that. the 
husband was not entitled to succeed on the ground that he had 
not paid the exigible portion of the dower due to her, held, that 
there being a difference of opinion between Abu Hanifa and 
Mahomed, upon the question whether a woman can refuse herself 
to her husband after consummation upon the ground of non- 
payment of prompt dower, the former answering the question in 
the affirmative and the latter in the negative, the practice of later 
Jurisconsults has been to follow the two disciples, though they 
agree with Abu Hanifa upon the question of the wife’s right to 
refuse to accompany the husband on a journey—J//amidunnessa 
Bibi v. Zohiruddin Sheikh, 1. L. R., 17 Cal., 670 (1840). 
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In a suit for restitution of conjugal rights, the question of the 
jurisdiction of the Court was discussed—Aklemannessa v. Mahomed 
Hatem, I. L. R., 31 Cal., 849 (1904). 

To a husband’s suit for restitution of conjugal rights, the wife 
pleaded non-payment of dower. To this the husband pleaded 
consummation of the marriage, held, that after consummation of 
marriage, non-payment of dower cannot be pleaded in defence of 
an action for restitution of conjugal rights—Bai Hansa v. Abdulla, 
I. L. R., 30 Bom., 122, per Jenkins, C. J. (1905). 

As to decree for the recovery of wives, see Section 259, and 
for restitution of conjugal rights, see Section 260 of of the Civil 
Procedure Code (Act XIV of 1882). See also Section 11 of the 
Code of Civil Procedure (Act XIV of 1882). 

The period of limitation in a suit for the recovery of a wife 
or for the restitution of conjugal rights by « Mahomedan, is 
prescribed by Articles 34 and 35 of the Schedule Il of the Indian 
Limitation Act (XV of 1877), and a suit must be brought 
within two years from the time when the possession of tue wife 
was demanded and refused or when restitution was demanded 
and refused by the husband or wife, being of full age and sound 
mind. 


Art. 214. When the wife has not received her 
prompt dower' in full, after having laid claim to it, she 
is free to leave her husband's house without his per- 
mission and without thereby rendering herself rebellious 
or losing her right to maintenance. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 389, 708. 


Zaidu-nil-Ambani, Vol. 1, p. 287 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 3, p. 54; 


Art. 215. When her father and mother are unable 
to come and see her at her own house, a wife is entitled 
to visit them once a week, and to visit other male 
relations, who are within the prohibited degree’ once 
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* See Art. 73. : * See Arts. 21, 22. 
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a year. She cannot pass the night at any of their 
houses except by the express permission of her husband. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 721. 
Zaidu-nil-Ambani, Vol. 1, p. 288. 


Art. 216. A wife, whose father is suffering from vio) 
: : attend her 
a protracted illness and has no one to tend hin, sick father 


: -% ; ; without hus- 
without her husband’s consent can visit and remain with - band’s con- 
him in order to afford him the necessary attention, “*"" 


even if he be a non-Muslin. 
Notes. 
Radd-ul-Muhtar, Vol. 2, p. 721. 


Baillie, Bk. 1, Chap. 2, p. 191; Zaidu-nil-Ambani, Vol. 1, 
p. 288. 
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BOOK III. 
DISSOLUTION OF MARRIAGE. 


(Arts. 21'7—331.) 


CHAPTER I. 
DIVORCE (TALAK.) 


(Arts. 21'7—272.) 


SECTION J.—-POWER TO PRONOUNCE REPUDIATION > WIVES 
WHO CAN BE REPUDIATED: NUMBER OF REPUDIATIONS. 


(Arts. 217—226.) 


Art. 217. The husband alone has the riyht of 
dissolving marriage by repudiation. 

Every adult husband of sound mind can pronounce 
a valid repudiation, even when he is legally incompetent, 
as a spend-thrift or is suffering from any disease which 
is not mental. 

A repudiation is valid even if pronounced under 
compulsion or in Jest. 

Notes. 

Aieni, p. 110; Durrul-Mukhtar, Vol. 2, p. 133; 
Fatawa-i-Alamgiri, Vol. 2, p. 55; Bahrr-ul-Rayek, 
Vol. 3, p. 263 ; Radd-ul-Muhtar, Vol. 2, p. 461. 

Baillie, Bk. 3, Chap. 1, p. 208; Hamliton’s Hedayah, Vol. 
1, Bk. 4, Chap. 1, p. 75; Zaidu-nil-Ambani, Vol. 1, p. 288. 
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A repudiation is the mere arbitrary act of a Mahomedan 
husband, who may repudiate his wife at his own pleasure, with or 
without cause ; but if he adopts that course, he is liable to pay her 
dowry —Buzul-ul-Raheem v. Luteefutoon-nissa, 8 M. L. A., 379 
(1861). 

According to Mahomedan law, a repudiation of one acting 
upon compulsion from threats is effective—J/hrahim Afulla v. 
Enayetur Ruhman, 4 B. L. R. 13 (1869). 

Although the ordinary Mahomedan law of repudiation does 
not exist in respect of marriages by the Afutah form, and they are 
dissolved ¢pso facto by the expiry of the term for which they may 
have been contracted, still there is another way of terminating 
the marriage by the giving away of the unexpired portion of the 
term for which the marriage was contracted—A/ahomed Abed Ali 
Kumar Kadar v. Ludden Saheba, 1. Vu. R., 14 Cal. 276 (1887). 


Art. 218. A repudiation is valid, even if pro- Where 
. ° . : diati 
nounced by a husband, while he is intoxicated of his }:Pnounced 


a 
own free will from drinking a forbidden liquor. uring 


intoxication 
When the husband becomes intoxicated under com- '8 valld. 


pulsion or from necessity, the repudiation he pronounces 
while in that state has no eftect. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 459; Fatawa-i-Alam- 
giri, Vol. 2, p. 55. 


Baillie, Bk. 3, Chap. 1, p. 209; Hamilton’s Hedayah, Vol. 
1, Bk. 4, Chap. 1, p. 76; Zaidu-nil-Ambuni, Vol. 1, p. 206; 
Clavel, Vol. 1, p. 178. 


Art. 219. A dumb man can validly repudiate by Repudiation 


: ; ; os by dumb 
signs which are intelligible. niall 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 55. 


Baillie, Bk. 3, Chap. 1, p. 210 ; Hamilton’s Hedayuh, Vol. 1, 
Bk. 4, Chap. 1, p. 76; Zaidu-nil-Ambani, Vol. 1, p. 300. 
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Where Art. 220. When the husband is asleep and is 
ine sable afflicted with madness or imbecility, or has lost the use 
oa of his reason through old age, illness, or a sudden 
repudiation. accident, he is incapable of pronouncing a valid repu- 
diation. A repudiation pronounced by a husband while 
in any of these conditions has no effect. Where the 
husband makes a repudiation subject to a condition 
which is realised after he has lost his intellectual facul- 


ties, the repudiation shal] produce all its effects. 


Notes. 
Bahrr-ul-Rayek, Vol. 3, p. 268; Durrul-Mukhtar, 
Vol. 2, p.19; Fatawa-i-Alamgini, Vol. 2, p. 55. 


Baillie, Bk: 3, Chap. 1, p. 209; Hamilton’s Hedayab, Vol. 
1, Bk. 4, Chap. 1, p. 75 ; Zaidu-nil-Ambani, Vol. 1, p. 298. 


ne Art. 221. The father cannot validly repudiate the 
minor him- wife of his minor son, nor can the minor pronounce a 
self cannot : ts 

repudiate | valid repudiation. 


the minor Noten: 


wife. 
Fatawa-i-Alamgiri, Vol. 2, p. 55 ; Durrul-Mukhtiar, 
Vol. 2, p. 19; Radd-ul-Muhtar, Vol. 2, p. 452. 
Zaidu-nil-Ambani, Vol. 1, p. 299. 
eee a Art. 222. A repudiation can be expressed verbally 
may be 


expressed OF In writing. 

verbally or ks 

in writing. A husband can delegate the power of repudiation 
to a third party, or send a letter of repudiation to his 
wife, or authorize her to pronounce her own repudia- 
tion, or direct her as his agent to repudiate his other 


WIVeS. 
Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 452, 464, 514, 515, 
516; Fatawa-i-Alamgiri, Vol. 2, p. 90. 


Baillie, Bk. 3, Chap. 2, p. 212 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 3, pp. 92, 257; Zaidu-nil-Ambani, Vol. 1, p. 300. 
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Where a Mahomedan husband signed an instrument of 
repudiation in the presence of his wife’s father, but not in the 
presence of the wife herself, held, that the act of triple repudiation 
contained in the instrument effected a valid repudiation according 
to Mahomedan law— Wa) Bibee v. Azmut Aly, 8 W. R., 23, per 
Phear, -J. (1867). 

A writing is not necessary to the legal validity of a repudia- 
tion under Mahomedan law, but where a repudiation takes place 
between persons of rank and property, and where valuable rights 
depend upon the marriage and are affected by the repudiation, 
the parties, for their own security, should have some document 
which might afford satisfactory evidence of what they had done— 
Gouhur Ali Khan v. Ahmed Khan, 20 W. R., 214, P. C. (1873). 


According to Mahomedan law, the husband may give his 
wife an option to repudiate herself, and if she avails of it, the 
repudiation is binding on him, and a discretion to repudiate, when 
attached to a condition, need not be limited to any particular 
period, but may be absolute as regards time—Ashruf Ali v. 


Ashad Ali, 16 W. R., 260 (1871). 


Where a Mahomedan husband entered into an agreement, 
authorizing his wife to repudiate herself and take another husband, 
if he married another wife without her consent, held, such an 
agreement was valid according to Mahomedan law— Badarannissa 
Bibi v. Mafiattala, 7 B. L. R., 442 (1871). 


Mahomedan law provides for the delegation of the power 
of repudiation by the husband to the wife on certain occasions. 
An agreement entered into before marriage between the parties able 
to contract, under which the wife consented to marry on condition 
that, under certain specified contingencies, all of a reasonable nature, 
her future husband should permit her to repudiate herself under 
the form prescribed by Mahomedan law is valid— Hamidoollah v. 
Faizunnissa, 1. L. R., 8 Cal., 327 (1882). 


Where a condition in the Kabinnamah authorized the wife to 
repudiate herself on the failure of the husband to deliver certain 
ornaments on demand, and on his failure to do so, the wife pro- 
nounced repudiation upon herself, held, that according to Mahom- 
edan law, she was competent to rely upon the condition, which 
was imposed by her and accepted by the husband and to pronounce 
a repudiation—Nuruddin v. Chenuri, 3 Cal. L.J., 49 (1905). 


Cases where 
_& wife may 
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Art. 228. Repudiation can be validly directed 
against any woman who is married, or who is observing 
Iddat, consequent upon a revocable repudiation or an 
irrevocable repudiation not final, or who is observing 
Iddat consequent upon a separation amounting to 
repudiation, such as the separation pronounced in con- 
sequence of a vow of continence, the separation pro- 
nounced in consequence of the husband’s impotency, 
or a separation brought about by the refusal of one of 
the parties to embrace the religion of Islam. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 452, 513; Bahrr-ul- 
Rayek, Vol. 3, p. 255. 


Baillie, Bk.3, Chap. 1, p. 205 ; Zaidu-nil-Ambani, Vol. 1, p. 302. 


Art. 224, Every woman can be repudiated three 
times. When the marriage has been consummated, 
these repudiations can be pronounced on three separate 
occasions or by one single formula: when the marriage 
has not been consummated, these repudiations can only 
be pronounced by one single formula. 

When the marriage is valid, the wife repudiated 
three times cannot be taken back by her first husband, 
until she has been validly married to another man and 
has been repudiated by him, or until she has become a 
widow after actual consummation of the marriage with 
the second husband, and has completed the period of 
Iddat consequent either upon repudiation or widowhood.! 

Notes. 

‘Durr-ul-Mukhtér, Vol. 2, p. 19; Bahrr-ul-Rayek, 
Vol. 2, pp. 314, 315; Vol. 4, p. 61. 

Baillie, Bk. 38, Chap. 1, p. 206 ; Hamilton’s Hedayah, Vol. 1, 


Bk. 4, Chap. 1, p. 76 ; Zaidu-nil-Ambani, Vol. 1, p. 308 ; Clavel, 


* See Arts. 28, 237, : 
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According to existing usage, a repudiation by Talak iis not 
complete and irrevocable by a single declaration of the husband. 
But there is one condition, in whichever way it takes place, namely, 
that the wife is to remuin in seclusion for a period of some months 
after the repudiation, in order that it may be seen whether she is 
pregnant by her husband, and she is entitled to a sum of money 
from her husband, for her maintenance during the period of 


Iddat—Buzul-ul-Raheem v. Luteefutoon-nissa, 8 M. I. A. 379, 


(1861). 


No special expressions are necessary under Mahomedan law 
to constitute a valid repudiation. It is sufficient if they clearly 
indicate an intention to put an end to the relation of husband and 
wife, nor is it necessary that the expression should be repeated 
thrice except when the repudiation is final and irrevocable— 
Ibrahim v. Syed Bibi, 1. L. R. 12 Mad., 63, (1888). 

Where a Mahomedan pronounced only once the repudiation 
of his wife in the presence of the Kazi but in her absence, and 
executed an instrument of repudiation, held, that according to 
Mahomedan law, having regard to the words, writing, intention 
and conduct of the husband, it was a valid repudiation—Sarabai 
v. Rabiabai, 1. L. R., 80 Bom. 587, per Bachelor, J. (1905). 


See Sherif Saib v. Usanabibi, 6 Mad. H. C.R., 452 (1871). 


Art. 225. Inorder to render a repudiation valid 
the use of special words is necessary. The formulas for 
a repudiation are either express or implied. 


An express formula is that which contains the. 


letters of the word Talak or words which generally 
convey the meaning of the word Talak or repudiation, 
or that which signifies the dissolution of marriage in any 
other language. » 

An express formula includes repudiation in writing, 
the signs of a dumb man, and the signs made with the 
fingers Borompenied by the omen of the word 
Talak - 


Provided they are directed apaiuad the wife to be 
repudiated, all these expressions effect repudiation by 


Use of spe- 
cial words 
necessary. 
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their mere pronouncement, and the question of the 
husband’s intention does not arise. 


An implied formula is that which is expressed 
otherwise than in words to signify repudiation. <A 
repudiation pronounced by the latter depends for its 
validity upon the husband’s intention or upon the 
circumstances under which it was pronounced. 


Notes. 


Bahrr-ul-Rayek, Vol. 3, pp. 252, 272; Hedaya, 
Vol. 2, p. 339; Radd-ul-Muhtdr, Vol. 2, p. 465; 
Durrul-Mukht&r, Vol. 2, pp. 21, 23. 

Baillie, Bk. 3, Chap. 2, p. 212 ; Zaidu-nil-Ambani. Vol. 1, 
p. 30. 

Where a Mahomedan pronounced the word 7alak three times 
without addressing it to any person in an assembly where he 
and certain others inclading his wife’s relations were present, 
held, that the pronouncing the word Talak under the circum- 
stances did not constitute a valid repudiation according to 
Mahomedan law.—Furzund Hossetn v. Janu Biébee, 1. L. RB. 4 
Cal, 588 (1878). 

Where a Mahomedan used certain expressions to his wife, 
when she was leaving his house, and intended not to receive her 
back as his wife, held, that it constituted a repudiation according 
to Mahomedan law—Hamid Ali v. Imtiazan, I. L. R., 2 All., 71 
(1878). 

According to Mahomedan law it is of vital importance to 
know what are the exact words used by a Mahomedan husband 
when he is alleged to repudiate his wife—Sakina Khanum v. 
Laddan Saheba, 2 Cal. L. J. 218 (1902). | 

As to a Mahomedan wife’s costs of litigation against her hus- 
band—A. (the wife) v. B. (the husband), I. L. R., 21 Bom., 77 
(1896) See also Mayhew v. Mayhew I. L. R., 19 Bom., 293 (1894). 


See Noorunisa Begum v. Syed Mohsin Alee, 7 Sel. Rep. 8. D. 
A., 46 (1841) ; Jaun Beebeev Beparee, 3 W. R. 98 (1865); Inve 
Kasam Pirbhai, 8 Bom. H. C. R., Cr. 95 (1871); In re Abdul 
Ali Ishmailji, 1. L. B., 7 Bom., 180 (1883). 
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SECTION Il —DIFFERENT KINDS OF REPUDIATION (Jtajt & Batn). 
(Arts, 226—250.) 
Art. 226. There are two kinds of repudiation, 
revocable (Raji) and irrevocable (Bain). 
Irrevocable repudiation, is sub-divided into imper- 
fect repudiation and perfect or final repudiation. 


It is imperfect, when it has been only pronounced 
ouce or twice, 


It is perfect or final, when it has been pronounced 
three times. 

| | Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 456, 487, 489; 
Tahtavi, Vol. 2, p. 101. 


Baillie, Bk. 3, Chap. 1, p. 205 ; Zaidu-nil-Ambam, Vol. 1, 
p. 310. 


REVOCABLE REPUDIATION (7'@)1), AND ITS LEGAL EFFECTS. 


(Arte. 227 —236.) 

Art. 227. Repudiation is revocable, when the 
husband addressing his wife, with whom he has con- 
summated marriage uses an express formula, unaccom- 
panied by an offer of compensation or by the number 
three expressed either formally or with a show of the 
fingers. Thus, if the husband, addressing the wife uses 
the expression ‘Thou art repudiated; I have repu- 
diated thee,” the wife only incurs one revocable 
repudiation, even though the husband intended to 
convey one, two or three irrevocable repudiations. 


Notes. 
Bahrr-ul-Rayek, Vol. 3, pp. 275, 310; Radd-ul- 
Muhtar, Vol, 2, pp. 465, 466, 467. 
Baillie, Bk. 8, Chap. 2, p. 212 : Zaidu-nil-Ambani, Vol. 1, 
p. 311 ; Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 2,tp. 76. 


Different 
kinds of 
repudiation 


When a 
repudiation 
is revocable 


Expressions 
involving a 
revocable 

repudiation. 
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Art. 228. The expressions ‘“‘ Repudiation is bind- 
ing on me,” “ Repudiation is incumbent on me” involve 
one revocable repudiation, even when the husband should 
intend two. Ifthe husband declares that, when using 


- one of these two expressions, he intended a final repu- 


Expressions 
involving a 
repudiation 
by implica- 
tion. 


Marriage 
not dissolved 
until Jadat 
is comple- 
ted ; 


diation, his declaration shall be accepted. 


" Notes. 
Durrul-Mukhtar, Vol. 2, p. 19. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 2, pp. 76, 77; 
Zaidu-nil-Ambani, Vol. 1, p. 317. 


Art. 229. The following expressions “Count thy 
lunar periods,” ‘“ Remain continent,” “Thou art 
single” will involve one revocable repudiation by impli- 
cation. When the husband, without being provoked, 
uses one of these expressions, the repudiation depends 
upon his intention. If, while pronouncing it, he intend- 
ed repudiation, the wife incurs one revocable repudiation, 
even if the husband desired two or three repudiations. 


When, in a moment of anger, or in response to a 
request for repudiation made by the wife, the husband 
pronounces one of the above expressions, one revocable 
repudiation by implication is incurred, without the 
question of the husband’s intention to repudiate arising. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 69 ; Radd-ul-Muhtar, 
Vol. 2, pp. 502, 503, 504, 505. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 2, p. 84 ; Zaidu- 
nil-Ambani, Vol. 1, p. 818 ; Clavel, Vol. 1, p. 185. 


Art. 280. A revocable repudiation, whether pro- 
nouneed once or twice, does not dissolve the marriage tie, 
and does not take away from the husband his marital 


e NA i 
REVOCABLE REPUDIATION. 133 


authority over the wife, before completion of the period of 
Iddat, incumbent upon her as a result of the repudiation. 


The marriage still subsists during the Iddat, except 
that the wife withdraws to her own apartment or hangs 
a curtain between herself and her husband, who is always 
bound to provide for her maintenance during the period 
of retirement. 


The husband is allowed access to the wife without 
her permission, and can treat her as his wife, but this 
treatment would constitute a return. 

Should either husband or wife die' during the period 
of Iddat, the survivor inherits from the deceased, 
whether the wife was repudiated while her husband was 
in good health or during his last illness, and whether 
she asked to be repudiated, or was repudiated against 
her wish. 

Notes. 


Fath-ul-Kadir, Vol. 2, p. 242; Radd-ul-Muhtar, 
Vol. 2, pp. 576, 582, 650, 672, 673, 674, 726; Fatawa-i- 
Alamgiri, Vol. 2, pp. 122, 126 ; Fatawa-i-Sirajiah, p. 259. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 6, p. 107; Zaidu- 
nil-Ambani. Vol. 1, p. 320. 


Art. 231. Any husband, who has once, or even 
twice, revocably repudiated his wife with whom he has 
consummated marriage, has the right to take her back 
during the Jddat, even after his renunciation of this 
right, without the necessity of another marriage or of a 
new settlement of dower. 

The right to take her back can be exercised even 
without the wife’s consent and without the husband 
being obliged to give her notice. The husband only 
loses this right at the expiry of the period of her Iddat. 


7 See Art. 246. 
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Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 574, 575, 576; Bahrr- 
ul-Rayek, Vol. 4, p. 54. 

Baillie, Bk. 3, Chap. 6, pp. 285, 289; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 6, p. 138; Zaidu-nil-Ambani, Vol. 1, p. 322. 

If a husband repudiates his wife three times during that period 
which extends over three months, the repudiation is irrevocable ; 
but if one sentence of repudiation be pronounced, the husband 
might take the wife back at any time before the expiration of her 
[ddat or term of probation ; but after that term has passed withont 
the husband exercising the power of return on his repudiated wife, 
the marriage no longer remains—Syed Mozufur Ali v. 
Kumurunnissa Bibee, W. R. Sup. Vol. 82, per Kemp, J., (1864). 


Art. 282. The husband can validly exercise the 
right of return verbally by saying to his wife, if she is 
present, ‘“‘I have taken thee back” or, if she is absent, 
‘‘T have taken back my wife.” | 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 574, 575. 

Baillie, Bk. 3, Chap. 6, p. 286; Zaidu-nil-Ambani, Vol. 1, 
p. 323, | . 

Art. 288. To be valid, the return must be imme- 
diate and unconditional. Any return fixed for a future 
date or subject to a condition, has no effect. 

Notes. 
Bahrr-ul-Rayek, Vol. 4, p. 54. 

Baillie, Bk. 3, Chap. 6, p. 287; Zaidu-nil-Ambani, Vol. 1, 
p. 324, 

Art. 284. Although a return to the wife is valid 
when made verbally without witnesses and without the 
wife’s knowledge, the husband must inform his wife of it, 
and, as also in the case of return by cohabitation, he must 
declare before anny witnesses that he has taken 


back his wife. 
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Notes. 


Radd-ul-Muhtar, Vol. 2, p. 576; Tahtavi, Vol. 2, 
p. 171. 


Hamilton’s Hedayah, Vol.1, Bk. 4, Chap. 6, p. 104; Zaidu-til- 
Ambani, Vol. 1, p. 325. 


Art. 285. The husband’s right of return together 
with his marital authority’ over his repudiated wife, 
ceases at the close of the tenth dav from the commence- 
ment of her menstrual purgation on the termination of 
her courses. 

Notes. 


Bahrr-ul-Rayek, Vol. 4, p. 57. 


Baillie, Bk. 3, Chap. 6, p. 288 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 6, p. 105 ; Zaidu-nil-Ambani, Vol. 1, p. 825. 

The husband might take the wife back at any time before the 
expiration of her period of Jddat ; but after that period has passed 
without the husband exercising the power of return on his re- 
pudiated wife, the marriage censes—Syed Muzuffur Ali v. Kumu- 
runnisa, W. R., Sup. Vol. 32, per Kemp, J. (1864). 

See brahim v. Syed Bibi, 1. L. R., 12 Mad., 63 (1888). 


Art. 286. When a dispute arises between the mar- 
ried parties, the wife claiming that she has had her 
courses three times and that the period of her Jddat has 
expired, and the husband maintaining that the period 
has not expired, and that he has the right to demand 
her return to him, the wife’s word shall be accepted and 
she shall recover her liberty if her claim is justified by 
the length of time elapsed since the day of her repudia- 
tion. 

When the Jdda#’ is counted by the number of 
courses, the shortest period of Iddat fora wife is sixty 
days. 
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Notes. 
Durrul-Mukhtér, Vol. 2, p. 44. 


Baillie, Bk. 3, Chap. 6, p. 287; Zaidu-nil-Ambani, Vol. 1, 
p- 328. 


Art. 287. The taking back of a repudiated wite 
does not annul the previous repudiations, and if, taken 
back after two revocable repudiations, the wife is 
repudiated a third time, the marriage ties are entirely 
dissolved, the husband loses his authority and cannot 
marry the woman, unless after marrying a second 
husband, she has been separated from him or becomes a 
widow after consummation of the marriage, and is free 


from Iddat. : 
Notes. 


Fatawa-i-Alamgiri, Vol. 2, p. 52. 
Zaidu-nil-Ambani, Vol. 1, p. 829. 


Art. 288. A revocable repudiation, after comple- 
tion of the wife's period of Jddat, renders payable 
the deferred part' of the dower which is still due from 
the husband. 

The repudiated wife is entitled to claim its payment, 
unless it was arranged to pay the dower by instalments, 
in which case, the wife can only claim it at the fixed 
dates. 

Notes. 


Radd-ul-Muhtar, Vol. 2, p. 576. 


Zaidu-nil-Ambani, Vol. 1, p. 380. 


See Busul-ul-Raheem v. Luteefutoon-Nissa, 8 M. I. A., 379 
(1861) ; Notes to Art. 73. 


ee eee Fm ie: 


err en amt gelen rece 


4 See Art. 73. 
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IT 
IRREVOCABLE REPUDIATION (Bain), PERFECT OR IMPERFECT. 


(Arts. 289-260.) 


Art. 289. Repudiation is irrevocable when ‘a 
husband, addressing his wife with whom he has con- 
summated marriage, makes use of an express formula 
accompanied by the number three expressed either 
formally or with a show of the fingers when pronouncing 


the word Talak. 


When the husband says to her, “Thou art 
repudiated absolutely,” she incurs only one irrevocable 
repudiation, even though he denies any intention of 
repudiation. Should he declare that he intended three 
repudiations, his declaration must be accepted. 

Should he say to her, ‘‘Thou art repudiated thrice,” 
or should he make signs to her with three fingers, while 
saying “Thou art repudiated as many times as these 
fingers,’ the wife incurs a perfect or final repudiation. 

It is the same if he uses the expressions “ Thou art 
repudiated with the maximum of repudiations,” or 
“Thou art repudiated many times, or a- thousand 
times.” 

Notes. | 

Bahrr-ul-Rayek, Vol. 3, pp. 275, 309, 310; 
Tahtavi, Vol. 2, p. 125; Radd-ul-Muhtar, Vol. 2, 
pp. 487, 489; Fatawa-i-Alamgiri, Vol. 2, p. 56. 


Zaidu-nil-Ambani, Vol. 1, p. 331. 


Art. 240. Every repudiation of a wife with whom 
marriage is not consummated is irrevocable. 


Thus, if the husband repudiates his wife with whom 
he has had no actual or presumed consummation of 
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marriage, such repudiation is irrevocable and I[ddat' 
is not incumbent upon the wife. It is the same 
if he repudiates her after a valid retirement,’ but 
in that case Iddat is incumbent on her. 


If he thrice repudiates her by using one express 
formula, she is finally repudiated, but should he pro- 
nounce the three repudiations against her one after the 
other, the first alone produces its effect, the two others 
having no effect on her. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 370, 492, 493. 
Zaidu-nil-Ambani, Vol. 1, p. 332. 


Art. 241. When a husband who has 
pronounced against his wife one or two revoc- 
able repudiations, allows the whole period of her 
Iddat to expire without taking her back, the 
repudiation assumes the character of an irrevocable 
repudiation, and the wife acquires full liberty, and 
the husband can no longer exercise the right of 


return. 
| Notes 
Hidaya, Vol. 2, pp. 374, 375; Jamti-ur-Romuz, 
p. 235. 


Zaidu-nil-Ambani, Vol. 1, p. 334. 
See Mozugfur Ali v. Kumurunnissa, W. lt., Sup. Vol. 82, per 
Kemp, J. (1864). 


Art. 242. When a husband repudiates his wife, and 
offers to pay her compensation, and she immediately 
accepts it, the repudiation 1s irrevocable. 

Notes. 
Jami-ur-Romuz, p. 240. 

Baillie, Bk. 3, Chap. &, p. 312. Zaidu-nil-Ambani, Vol. 1, 

p. 384. 


2 See Art. 310. . ® See Art. 82. 
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Art. 248. When a husband uses the expression 
‘ All that which is lawful, or all that which God and 
Muslims regard as lawful is forbidden me,” all his wives, 
if he has more than one, are irrevocably repudiated, even 
in the case of the husband’s denial of any intention to 
repudiate them. Should he declare that he wished a final, 
or triple repudiation, his statement must be accepted. 


But when he addresses 
particular wife “ That which is unlawful is binding upon 
me,” or “T have rendered thee unlawful ” or “ Thy union 
with me ceases to be lawful,” she only incurs a single 
irrevocable repudiation ; his other wives, if he has any, 
are not affected thereby. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 602; Fatawa-i-Kazi 
Khan, Vol. 2, p. 247 ; Tahtavi, Vol. 2, pp. 133, 183, 184 ; 
Bahrr-ul-Rayek, Vol. 4, p. 75. 

Zaidu-nil-Ambani, Vol. 1, p. 334. 

See Buksh Ali v. Ameerun Bibee, 2 W. BR. 207 (1865) ; 

Furzund Hossein v. Janu Bibee, T. LR. 4 Cal, 588 (1878). 


Art. 244. With the exception of the three expres- 
sions mentioned in Article 229, all other expressions 
effect, as the case may be, an irrevocable repudiation, 
perfect. or imperfect, in accordance with the intention 
expressed by the husband. 

Notes. 
Hedaya, Vol. 2, pp. 353, 354. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 2, p. 84; Zaidu- 
nil-Ambani, Vol, 1, p. 336. 


Art. 245. When ahusband makes a yow of con- 
tinence, and fulfils it by refraining from having any 
intercourse with his wife, for the period of four months, 
an irrevocable repudiation is effected, and the husband 
is released from his oath if made for a fixed period. 
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Notes. 
Tahtavi, Vol. 2, pp. 178, 179, 180, 181. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 7, p. 109: Zaida- 
nil-Ambani, Vol. 1, p. 887; Clavel, Vol. 1, p. 246. 


Art, 246. An imperfect irrevocable repudiation, 
pronounced either once or twice, dissolves the marriage 
immediately. It takes away from the husband his 
marital authority! over the wife, causes a cessation of the 
marriage rights and duties, and leaves no trace of the 
inarriage beyond the Iddat’ to be observed by the wife. 


The husband and wife must occupy separate apart- 
ments, and must cease to hold any communication with 
each other: and, if this is not practicable in the same 
house inhabited by them, the husband, if a profligate, 
should withdraw elsewhere. 


If either the husband or wife die*® during the 
period of Iddat, the survivor cannot inherit from the 
deceased, except where the repudiation is made by the 
husband in his death-illness against his wife's wish, or 
where the wife provoked her husband to repudiate her 
during her death-illness.* 


Notes. 


Bahrr-ul-Rayek, Vol. 3, p. 253 ; Tahtavi, Vol. 2, 
pp. 101, 230, 231; Fatawa-i-Kazi Khan, Vol. 2, p. 268. 


Baillie, Bk. 8, Chap. 1, p. 205; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 6, p. 107; Chap. 12, pp. 138, 134 ; Zaidu-nil- 
Ambani, Vol. 1, p. 889 ; Clavel, Vol. 1, p. 210. 


An order of Magistrate for payment of maintenance to wife 
is not enforceable, after the husband has repudiated her according 


Or aR eA LT RR NY NOT 


' See Art. 206. ® See Art. 810. * See Art. 230. “ See Art. 286. 
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to Mahomedan lnaw—In re Kasam Pirbhai, 8 Bom. H. C. Rep. c. 
c. 95 (1871). 

Where a Mahomedan, while in health, repudiated his wife, 
and subsequently died during the period of her /ddat, held, that 
the repudiated wife is not entitled nccording to Mahomedan law, 
to inherit from her husband—Saraha’ v. Rabiabai, I. L. R, 80 
Bom., 537, per Bachelor, J. (1905). 


See .Vepoor Aurat v. Jurai, 10 B L. R. Ap. 33 (1878) ; 
In re Abdul Ale Ishmailj, 1. L. R. 7 Bom. 180 (1883) ; Ibrahim 
‘v. Syed Bibi, I. L. R.. 12 Mad., 63 (1888). 


Art. 247. Where the wife is repudiated by one or 
by two irrevocable repudiations, re-marriage with her 
late husband is not prohibited. He can marry her 
during or after the period of Jddat* but he can only do 
so with her voluntary consent, and by virtue of a fresh 
contract and a new dower. No one else can validly 
marry her during the period of her [ddat. 


Notes. | 
Bahrr-ul-Rayek, Vol. 4, p.61. 
Zaidu-nil-Ambani, Vol. 1, p. 341. 


Art. 248, Final or triple repudiation’ dissolves the 
inarriage at the moment it is pronounced. It does 
away with the husband’s authority over his wife, and 
renders the wife unlawful to her husband. 


Whoever, by one single expression, pronounces a 
triple repudiation against his wife with whom marriage 
is not consummated, or whoever pronounces three re- 
pudiations, whether successively or by a single formula, 
against a wife with whom marriage has been consumma- 
ted, cannot marry her again. 
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* see Art. 310. * See. Art. 226. 


Where 
husband 
can re- 

marry a wife 
repudiated 
twice. 


Legal effecta 
of a final or 
triple repu- 
diation. 


144 INSTITUTES OF MUSSALMAN LAW. 


See Mymounissa v. Mohabuth Ally, 2 Hay, 404 (1863) ; 
Badarannissa Bibi V. Majfiattala, 7 B. L. R., 442 (1871). 


Repudiation ; pice ; 

ba taleetioct Art. 252. A suspensive condition is one that 

. > future relates to something uncertain, yet possible, and must be 
e . : : 

explained. uttered without voluntary interruption. 


If it relates to something certain and existing the 
condition is void, and the repudiation takes place imme- 
diately. But should it relate to something impossible, 
not only the condition but the repudiation itself is 
void. Any repudiation is void that is expressed in a 
doubtful manner or put off to a date at which its reali- 
zation would be impossible, or made subject to the 
divine will, without any voluntary interruption between 
the utterance of the formula and that of the condition. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 535, 537; Bahrr-ul- 
Rayek, Vol. 4, p. 39; Tahtavi, Vol. 2, pp. 150, 151, 
152, 159, 160. 

Baillie, Bk. 8, Chap. 4, p. 266. Zaidu-nil-Ambani, Vol. 1, 
p. 847 ; Clavel, Vol. 1, p. 198. 


Where such Art. 258. The suspensive condition only takes 
takes effect effect when the repudiation is directed against a wife 
with whom the repudiating party is still united, or 
against the wife who is observing /ddat, consequent. 
upon a revocable repudiation, or against a woman 
whom he has regarded as repudiated before he has actu- 
‘ally married her. 
But if he makes use of the expression against a 
strange woman whom he does not regard in the light of 
a wife, and if the condition expressed is realized after 
his marriage with her, the suspended repudiation has 


no effect. 
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Notes. 
Bahrr-ul-Rayek, Vol. 4, pp., 4, 9. 
Zaidu-nil-Ambani, Vol. 1, p. 352 ; Clavel, Vol. 1, p. 180. 


Art. 254. The loss of a husband’s authority over 
his wife in consequence of either one or two irrevo- 
cable repudiations, does not nullify any conditional 
repudiations that may have been pronounced during the 
subsistence of the marriage. 


Thus, when a husband after having pronounced 
a conditional repudiation against his wife, dissolves the 
marriage by either one or two irrevocable repudiations, 
before the suspensive condition is realized, and when 
he afterwards renews the marriage, the conditional 
repudiation, no matter what its form, will take effect, 
provided that the condition to which it was subject is 
realized. 

Notes. 
Tahtavi, Vol. 2, p. 152. 


Zaidu-nil-Ambani, Vol. 1, p. 355, 


Art. 255. Whena woman ceases to be a man’s: 


lawful wife, consequent upon a final or triple repudiation,’ 
every conditional repudiation, even final, pronounced 
during the existence of the marriage 1s nullified. 


If then, after having pronounced against his wife 
a conditional repudiation, the husband dissolves the 
marriage before the suspensive condition is realized, by a 
final and unconditional repudiation, and subsequently 
remarries the same woman after she has contracted and 
consummated marriage with a second husband, none of the 
conditional repudiations, pronounced during the existence 


* See Art. 248. 
10 
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of the first marriage, produce any effect in the event of 
realization of the condition on which they depended. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 539; Fath-ul-Kadir, 
Vol. 2, p. 226. 
Aaidu-nil-Ambani, Vol. 1, p. 356. 


Art. 256. The effect of a suspended repudiation 
or of an oath taken by the husband immediately ceases 
upon realization of the condition or circumstance upon 
which either the repudiation or the oath depended, 
whether the realization occurs during the subsistence of 
the marriage or after its dissolution. 


But should the realization take place during the 
subsistence of the marriage or during the wife’s /ddat, 
consequent upon a revocable repudiation, the condi- 
tional repudiation takes effect. 


Notes. 


Tahtavi, Vol. 2, p. 155. 
Zaidu-nil-Ambani, Vol. 1, p. 358. 


Art. 257. The oath taken by the husband ceases to 
have effect after the first realization of the circumstance 
upon which the oath depended, except in the case where 
he uses the expression ‘“ Hach time”. Thus when he says 
to his wife ‘“‘ Kach time you visit your sister you shall be 
repudiated,” the husband is not released from his oath 
until her third visit. Should he re-marry the woman, 
after she has complied with the conditions, the former 
oath has no effect. 

It is otherwise when the husband says ‘“‘ Each time 
I marry a wife, she shall be repudiated”. In this case 
the effect of the oath never ceases, and every wife he 
marries even after a second marriage, is ¢pso facto im- 
mediately repudiated 
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Notes. 
Tahtavi, Vol. 2, pp. 154, 155. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 4, p. 95 ; Zaidu-nil- 
Ambani, Vol. 1, p. 360; Clavel, Vol. 1, p. 180. 


Art. 258. When a husband makes repudiation 
subject to two conditions, or two different circumstances, 
both conditions or circumstances, or the last condition or 
circumstance, must be realized during the subsistence of 
the marriage or during the wife’s Jddat,’ consequent 
upon a revocable repudiation. 


Notes. 
Tahtavi, Vol. 2, p. 158. 


Baillie, Bk. 3, Chap. 2, p. 221; Zaidu-nil-Ambani, Vol. 1, 
p. 362. 


Art. 259. Where the condition depends on a fact, 
to which the wife can alone testify, her declaration 
holds good only in respect of that which concerns her 
personally. 

Notes. 


Tahtavi, Vol. 2, p. 156. 
Zaidu-nil-Ambani, Vol. 1, p. 364. 


SECTION 1V.—REPUDIATION SUBJECT TO WIFE'S CONSENT. 
WIFE'S POWER TO REPUDIATE HERSELF (TAFWEEZ). 


(Arts. 260—265. ) 


Art. 260. The husband himself can pronounce 
repudiation to his wife, and can confer upon her the power 
of pronouncing it herself. This concession, can be 
accorded to her by an express authority to repudiate 
herself at her discretion, but when once made, it cannot 
be withdrawn by the husband, without the wife’s consent. 


-— + See Art. 310. 
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Notes. 
Bahrr-ul-Rayek, Vol. 3, p. 335; Tahtavi, Vol. 2, 
p. 189; Fath-ul-Kadir, Vol. 2, p. 200. 

Baillie, Bk. 8, Chap. 3, p. 237 ; Hamilton’s Hedayah, Voi. 1, 
Bk. 4, Chap. 3, p. 87 ; Zaidn-nil-Ambani, Vol. 1, p. 867; Clavel, 
Vol. 1, pp. 208, 205. 

A Mahomedan husband can confer upon his wife the power 
of pronouncing repudiation to herself—Ashouf Ali v. Ashad Ali, 
16 W. R., 260 (1871); Badarannissa Bibi v. Majattala, 7 B. L. R., 
442 (1871); Hamidoollah v. Faizunnissa, I. L. R., 8 Cal., 327 
(1882); Nuruddin v. Chenuri, 3 Cal. L. J., 49 (1905). 


See Mymounissa v. Mohabuth Ally, 2 Hay, 404 (1863). 


Art. 261. Where a husband confers upon his wife 
the power of choosing between the maintenance or 
dissolution of the marriage, she must come to a decision 
at the same meeting, however long it may last, at which 
she receives the power, or at the moment she is informed 
of it if she was absent. 

But, if before disclosing her intention, the wife leaves 
the meeting, or busies herself with another matter, she 
loses the right of disposing of her person, unless the 
husband has given her the power to make known her 
intention whenever she pleases. or has fixed for her a 
period in which to decide. 

In the first case, she can decide at will for or against 
repudiation, in the second case she loses this right at the 
expiry of the fixed period, even though she was only 
informed of the matter after expiry of such period. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 515; Tahtavi, Vol. 
2, pp. 139, 140. 
Baillie, Bk. 8, Chap. 3, pp. 240, 252 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 3, s. 1, p. 87; Zaidu-nil-Ambani, Vol. 
1, p. 368. 
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Art. 262. Where a wife on whom her husband where a 
has conferred a discretionary power, decides upon the saLeee 
dissolution of the marriage, and at the same meeting eataratg 
replies that she wishes for a repudiation, a single 
irrevocable repudiation operates, even though the 


husband should have wished two or even three. 


Notes. 


Tahtavi, Vol. 2, pp. 141, 144; Fatawa-i-Alamgiri, 
Vol. 2, p. 78. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 3, s. 1, p. 88; 
gs. 2, p. 89 ; Zaidu-nil-Ambani, Vol. 1, p. 370. 


Art. 268. Where a_ husband proposes repudia- Where 
tion to his wife by pronouncing the express formula uidalon 
« Repudiate thyself”, and she there and then repudiates '** onect 


herself, a revocable repudiation takes effect. 


Notes. 
Tahtavi, Vol. 2, p. 146; Fatawa-i-Alamgiri, Vol. 
2, p. 86. 
Zaidu-nil-Ambani, Vol. 1, p. 371. 


Art. 264. When a wife goes beyond the proposal Where the 
. Sis wife exceed 
ef her husband and pronounces more repudiations per autho- 


than she was authorized to pronounce, no repudiation dee weer 
whatever takes effect. Thus, if only permitted one repudia- 
single repudiation, she pronounces a triple repudiation, 

no repudiation at al] takes place. But if permitted 

three repudiations, and she pronounces one only, that 


one repudiation shall take effect. 
Notes. 
Tahtavi, Vol. 2, p. 147. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 3. s. 3, p. 92; 
Zaidu-nil-Ambani, Vol. 1, p. 371. 
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bd 

Art. 265. When a wife does not adhere to the 
form of repudiation indicated by her husband, the 
repudiation does not become void, but is confined within 
the limits of the husband’s proposal. Thus, if she pro- 
nounces an irrevocable repudiation when only authorized 
to repudiate herself by revocable repudiation or vice 
versa, the repudiation proposed by her husband is to 
take effect. 

Where the husband gives his wife liberty to sepa- 
rate herself from him whenever she pleases, any modi- 
fication of the right so allowed her, renders the repudia- 
tion she pronounces void, whether the modification 
relates to the form or number of the repudiations. 


Notes. 
Tahtavi, Vol. 2, pp. 147, 148. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 3, s. 3, p. 92; 
Zaidu-nil-Ambani, Vol. 2, p. 373. 


SECTION V.—--REPUDIATION DURING ILLNESS. 


(Arts. 266—272.) 


Art. 266. When a husband’s life is endangered 
through illness, even though he be not confined to bed, 
and he is prevented from attending to his business away 
from home, he is unable to repudiate his wife, without 
being suspected of a design to defraud her of her share 
in his inheritance. Nor can he during such illness dis- 
pose of more than a third of his property by legacy or 
gift.’ 

Notes. 
Tahtavi, Vol. 2, pp. 165, 166. 


Baillie, Bk. 3, Chap. 5, p. 277 ; Hamilton’s Hedayah, Vol. 1, 
p. 101 ; Zaidu-nil-Ambani, Vol. 1, p. 374. 
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"? See Art. 495. 
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On the repudiation during illness Bachelor, J., observed as 
follows :— 

“The fact of a valid divorce being thus established, 
it becomes material to consider whether it was pronounced 
during the husband’s death-illness or not. For the sake of brevity 
I shall use the word ‘sickness’ as referring only to death- 
sickness and the word ‘health’ will serve to denote the 
absence of death-sickness. this usage being also in conformity 
with the language of the buoks. First, then, what is meant in 
Mahomedan law by this sickness or marz-wl-maut ? Baillie, in 
discussing the subject under the head of divorce, says :—“ it is 
correct to say that, when a man is unable to go out of his home 
for necessary avocations, he is sick, whether he can stand up in 
the house or not!” This is developed in later passages, but since 
they depend upon an underlying legal principle, [ must pause to 
explain what that principle is, so far as I can collect it from the 
approved autborities. For in such a matter as this it appears 
to me that my only course is to abide by the accepted authorities, 
adhering to whatever clear principles may be discernible. In this 
particular instance both the principle and the reason upon which 
it is grounded seem to be unmistakeable. They will be found 
venerally in discussions upon the opinions of Shafei, the Imam- 
ul-Motlebi, of whom Hamilton writes that ‘ His decisions in 
civil and criminal jurisprudence are seldom quoted by the doctors 
of Persia or India but with a view to be refuted or rejected.” 
(Hamilton, Vol. 1, p. 28, Discourse). The references are all 
throughout to the four Volumes (edition of 1791.) Shafei, who 
maintains what may be called the common law position in these 
matters, held that whether a man’s death took place before or after 
the expiration of the /ddat, his divorced wife was left without any 
right of inheritance, because the conjugal relation was cancelled 
by the supervening divorce. But this view was rejected on what 
approximates to the equitable principle that the cause of the wife’s 
right to inherit is in the death-illness, and as the husband designs to 
defeat it, his device ought to return to himself by postponing the 
effect of his act till the expiration of the Jddat, to prevent the 
injury which woald otherwise fall upon her. (Baillie, page 278), 
So repudiation by a man in his last illness is always referred to as 
repudiation by a faar or evader, and the principle appears to be 
the perfectly intelligible doctrine that a wife’s slowly accrued 
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rights shall not be suddenly defeated by the caprice of the husband 
while labouring under such mental infirmity as usually accom- 
panies the approach of death. These observations must be applied 
when I come to deal with the question of the effect of this divorce 
upon the plaintiff’s rights. But I am obliged to notice them 
here since they are germane also to the question of the meaning of 
death-illness. Thus we read Hamilton’s Hedaya, Vol. 1, page 
283 :—"‘ If a husband, being in a besieged town or in an army, 
repudiate his wife by three divorces, she does not inherit of him, 
in the event of his death, although that should happen within her 
Edit : but if aman engaged in fight, or a criminal carrying (? being 
carried) to execution, were in snch situation to pronounce three 
divorces upon his wife, she inherits where he dies in that way, 
or is slain: for it is a rule that the wife of a faar (or evader) 
inherits of him, upon afavonrable construction of the law ; and 
his evasion cannot be established but where her right is inseparably 
connected with his property, which is not the case, unless he 
be (at the time of pronouncing divorce) sick of a dangerous 
ilIness (appearing from his being confined to his bed, and other 
symptoms) or in such other situation as affords room to apprehend 
his death : but itis not established where he pronounces divorce 
in a situation in which his safety is more probable than destruction.” 
Baillie (pages 280-81) has very much the same description. 
‘‘ Evasion,” he says, *‘ may also be established by other causes which 
come within the meauing of disease, if death be imminent ; but if 
the chances are in favour of escape, the person is to be accounted as 
one in health. So that one is not an evader though he were 
surrounded by the enemy, or in the line of battle, or in a place 
abounding with beasts of prey, or on board ship, or in prison 
under sentence of retaliation or stoning; because in all these 
cases a way of escape may be found by some means or other.” 
] pause here to remark, first, that these are strong cases, and 
secondly, that if the principle is to be applied loyally, it must 
count for something whether the divorcer himself is conscious of 
the likelihood of death or is not so conscious. The same subject 
occurs again in Buillie’s Chapter on Gifts, where 1 see no reason 
to suppose that the death-illness discussed differs from the death- 
illness in case of repudiation. And here we read that “ the 
most valid defination of death-illness is, that it is one which it is 
highly probable will issue fatally, whether, in the case of a man, 
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it disables him from getting up for necessary avocations, out of his 
house or not, such as, for instance ...... when he is a merchant, 
from going to his shop.” This appears to be the definition in 
the Fatawa-i-Alamgiri, and I may say briefly that other relevant 
authorities appear to follow the same lines. It would follow 
that what is meant by death-illness in Mahomedan law is an illness 
which does in fact cause death, which disables the sufferer at the 
given time from pursuing his ordinary avocations, and which 
raises in his mind some apprehension of the probability of death. 
So where the illness is of long duration, but there is no immediate 
probability or apprehension of death, it is laid down that. that is 
not a death-illness but is to be regarded rather as an indication 
merely of altered constitution or physical habit. Indeed upon 
examining the books I seem to tind that the only certain test of 
death-illness laid down is that a man shall not be able to stand 
praying—no doubt rather a rough test adopted in days when 
medical diagnosis was itself rough, but indicating pretty clearly 
the rigorous meaning which Mahomedan jurist attached to the 
phrase marz-ul-maut. 

The Hedaya contains what is called a rule for ascertaining a 
death-illness, and this will be found in Book LII, Chapter 2 of 
Hamilton, Volume 4, page 506. Whatever may be the case in 
the original Arabic, it must be confessed that in the translation 
the passage is encumbered with much confusion, the particular 
being confounded with the general, and the sentence being further 
darkened by parentheses. But, so fur asany plain meaning is to 
be wrung from the words, it would seem that the test is ‘“‘ imme- 
diate danger of death” or “apprehension of death” ; and _ this 
conforms to the principle which has already been deduced. Again 
it is laid down by Fatawa-i-Kazi Khan that he only is to be deemed 
sick who is bed-ridden and incapable of managing his affairs 
“because the probability from his condition is dissolution,” so 
that if he divorces his wife, he is a faar, 2. e., a runner away, an 
evader. ‘‘ But”, we read, “a person who is decrepit or suffering 
from paralysis, whose complaint does not go on increasing every 
day, is like one in health. So also one who is wounded or is 
suffering from pain, but who is not by such wound or pain rendered 
bed-ridden, is like one in health.” And then we find the instances 
of the man arrayed in rank against an enemy in battle or im- 
prisoned under sentence of death, to which I have already referred. 
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I admit that this question is not to be decided merely upon 
medical principles as now ascertained among western peoples : 
but my examination of the authorities leads me to the conclusion 
that in order to establish marz-ul-maut there must be present at 
least, these conditions:—(a) proximate danger of death, so that 
there is, us it is phrased, a preponderance (yhaliba) of khauf or 
apprehension, that is, that at the given time death must be more 
probable than life : 

(+) There must be some degree of subjective apprehension 
of death in the mind of the sick person : 

(c) There must be some external indicia, chief among which 
I would place the inability to attend to ordinary avocations. 
These, then, sure the incidents of death-illness which, as it seems 
to me, unre to be gathered from the authorities ; and that thev 
have commended themselves also to our British Court may, I 
think, be seen on reference to Fatima Bibee v. Ahmad Baksh 
(I. L. R., 8t Cal., 319, 1903), and the cases there cited.”—Sarabat 
v. Rabiabai, Ll. L. R.. 80 Bom., 5387 (1905). 


Art. 267. When a man exposes himself to danger, 
such as he who leaves the ranks to engage in single com- 
bat, or when he is under sentence of death and acting 
just before his execution, or when he is on board a ship, 
tempest tossed and exposed to imminent peril, he is 
placed on the same footing with regard to repudiation 
as those who are sick 


Notes. 
Tahtavi, Vol. 2, pp. 165,. 166. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 5, p. 101; Zaidu- 
nil-Ambani, Vol. 1, p. 375. 


Art. 268, The impotent man, the man suffering 
from pulmonary phthisis, and the paralytic man,all whose 
infirmities grow worse day by day, are legally placed 
in the same situation as those who are sick. But should 
their infirmities become chronic and remain stationary 
for a whole year, without undergoing any change or 
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manifesting graver symptoms, all legal contracts which 
they enter into, and the repudiations which they make, 
are as valid as those of a man in good health. 


Notes. 


Tahtavi, Vol. 2, p. 165; Fatawa-i-Alamgiri, Vol. 
2, p. 123. 


Zaidu-nil-Ambani, Vol. 1, p. 376, 


Art. 269. Whena husband while suffering from 
a dangerous illness, or while in a critical position, volun- 
tarily pronounces against his wife, but without her con- 
sent, an irrevocable repudiation, and dies, during the 
wife’s Iddat, consequent upon such repudiation, the 
wife retains her right to inherit from him, provided that 
from the time she was repudiated until the moment of 
her husband’s death, she has not lost the qualifications 
necessary for such inheritance. 


If the husband recovers from the illness or is saved 
from the danger, during which he repudiated his wife, 
and dies subsequently from another illness or from some 
accident before the expiry of his wife’s Jddat, she is 
not entitled to her share in his estate. 


Notes. 
Radd-ul-Muhtiar, Vol. 2, pp. 564, 565, 566, 567. 


Baillie, Bk. 3, Chap. 5, pp. 277, 278; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 5, pp. 99, 100 ; Zaidu-nil-Ambani, Vol. 1, 
p. 377. 


Where a Mahomedan husband pronounced repudiation against 
his wife, and subsequently died during the period of her Jddat, 
Bachelor, J., observed as follows :— 


“The result of the inquiry so far has been to establish that 
this divorce was pronounced by the husband when in health. And 
the divorce was the bain talak or irrevocable divorce. Now 
the question is whether, an irrevocable divorce having been 
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pronounced in health, and the husband dying during the period of 
the discarded wife’s Jddat, she has any claim to inherit. There 
can, I think, be no doubt, and I understand, that Mr. Lowndes 
does not dispute that if the divorce had been pronounced in 
deatb-illness, the wife’s claim to inherit would survive through- 
out the period of her /ddat. But this survival is based upon the 
theory already noticed that a death-bed divorce is to be regarded 
as an evasion. Clearly that principle fails where the divorcing 
husband is in health and is under no greater expectation of death 
than is normally incident to humanity. In that case, then, 
what reason is there why the wife’s claim should subsist through- 
out her Jddat even though she has been irrevocably divorced ? 1 
can see none on the principle of the thing. Indeed the principle 
appears to point the other way. For, take the case where a man 
in perfectly good health to-day irrevocably divorces his wife, and 
is killed in a railway accident a month hence. Why should she 
inherit? There has been no attempt at evasion ; the repudiation 
has been complete and definitive ; and [ can discern no reason 
why the husband’s estate should be damnified owing to an 
unforeseen accident. So far as the principle is a guide, it seems 
clear that such a wife would have no claim; and the plaintiff 
stands legally in precisely the same case.”—Surahaz v. Rabiaha:, 


I. L. R., 30 Bom., 537 (1905). 


Art. 2'70. In the following cases a wife repudia- 
ted by her husband during his last illness, is also entitled 
to inherit from him provided he dies during the period 
of her /ddat : — 

1. When she has asked her sick husband to 
repudiate her by a revocable form, and he has repudiated 
her by an irrevocable form, either by one or by a triple 
repudiation. 

2. When the husband and wife have been judicially 
separated in consequence of an oath’ of imprecation 

3. When the husband has made a vow of con- 
tinence against his wife, and allowed the prescribed 
period to elapse without cohabiting with her. 


a ne te ee ee 
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Notes. 
Radd-ul-Muhtar, Vol. 2, p. 567. 


Baillie, Bk. 3, Chap. 5 » pp. 277, 280: Zaidu-nil-Ambani, 
Vol. 1, p. 380. 


Art. 271. In the following cases the repudiated 
wife has no right to her husband’s succession : — 

1. When the husband has been compelled to 
repudiate his wife under threat of death. 


2. When the wife has voluntarily asked to be 
repudiated irrevocably. 

3. When the husband, while in good health, has 
made a vow of continence against his wife, and, while 
in a state of illness, has allowed to elapse the period 
after which the repudiation becomes irrevocable. 


4. When of her own free will, the wife has asked 
for a Khula repudiation or chosen to have the mar- 


riage dissolved at puberty, or has obtained a decree of 


separation on the ground of the husband's impotency.’ 


5. When the wife at the time of repudiation was 
aw Christian or Jewess, even though she becomes a 
Muslim before her husband’s death, or when a Muslim 
wife abjures the faith at the time of repudiation. In the 
last case her return to Islam before her husband’s death, 
would not reinstate her in her rights to his succession. 


6. When the wife has been repudiated irrevocably 
either during her husband’s imprisonment, even for a 
crime punishable with death, or while he was con- 
fined in a besieged fort, or in the fighting line, or 
on board a vessel before danger became imminent, or 
during an epidemic, or while he was suffering from an 
illness which did not prevent him from attending to his 
business out of doors. 


See Art. 298. 
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Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 566, 567, 568. 
Baillie, Bk. 3, Chap. 5, pp. 278—281 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 5, pp. 100, 103 ; Zaidu-nil-Ambani, Vol. 1, 
p. 381; Clavel, Vol. 1, p. 210. 


Art. 272. Where a wife, while suffering from an 
illness that renders her unable to perform the household 
duties, brings about the dissolution of her marriage 
through the exercise of her right of option at puberty, 
and where she dies during her /ddat, her husband is 
entitled to his share in her estate. 


Notes. 
Tahtavi, Vol. 2, p. 169. 


Baillie, Bk. 3, Chap. 5, p. 280; Zaidu-nil Ambani, Vol. 1, 
p. 385. 


GHAPTER II. 


REPUDIATION BY MUTUAL CONSENT OF HUSBAND AND WIFE IN 
KHULA FORM. 


(Arts. 278—297.) 


Art. 2°78. When after a valid marriage, the hus- 
band and wife disagree and fear that they will not pro- 
perly fulfil those duties which spring from marriage 
they can separate by repudiation (Z'alak) as well as by 
repudiation in Khula form. 


Notes. 
Hedaya, Vol. 2, p. 384; Radd-ul-Muhtar, Vol. 2, 
pp. 450, 604. 
Baillie, Bk. 3, Chap. 8, p. 304; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 8, p. 112 ; Zaidu-nil-Ambani, Vol. 1, p. 386. 
Khula is a species of repudiation for a consideration when the 


spouses do not conform to the conditions of marriage. It is 
legal in the sense of emancipation. lt takes place by mutual 
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consent on a consideration paid; but is not obligatory. The 
Court cannot, on demand of the wife, against the assent of the 
husband, award separation on account of dissension. The law 
has fixed no specific sum as the price of emancipation. It depends 
on mutual assent; but to exact more than dower, in case of 
aversion on the part of the wife, is condemned.—M. Abdul 
Wahab v. Hingu, 5 Sel. Rep., 8. D. A., 238 (18832), 

A repudiation by Khula is a repudiation with consent, and 
at the instance of the wife, in which she gives or agrees to give 
a consideration to the husband for her release from the marriage 
tie. In such a case the terms of the bargain are matter of 
arrangement between the husband and wife, and the wife may, 
as the consideration, release her dain mahr and other rights, or 
make any other agreement for the benefit of the husband—Buzul- 
ul-Raheem v. Luteefutoon-nissa, 8 M. I. A., 379 (1861). 

According to Mahomedan law a Khula is valid even though 
it may be granted under compulsion. The conditions, however, 
which nullify a Ahula are those which are repugnant to the 
nature of the contract.—-Vadake Vitil Ismal v. Beyakutti Umah, 
{. L. R., 3 Mad., 347 (1881). 


Art. 274. In order that a Khula repudiation may be 
valid, the husband must have reached his majority and 
be in full possession of his mental faculties, and such 
repudiation must be pronounced during the subsistence 
of the marriage or during the wife’s Jddat.’ 

Notes. 
Radd-ul-Muhtar, Vol. 2, p. 605. 
Zaidu-nil-Ambani, Vol. 1, p. 387. 

Art. 275. A Khula repudiation can validly take 
place before or after consummation of the marriage, 
and without payment of compensation by the wife. 

Notes. | 
Bahrr-ul-Rayek, Vol. 4, p. 78; Radd-ul-Muhtar, 
Vol. 2, p. 604. 
Zaidu-nil-Ambani, Vol. 1, p. 388. 


' See Art. 310. 
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Art. 2°76. The husband can legally repudiate his 
wife in Khula form by paying compensation of a greater 
amount than that which he paid as dower. 


Notes. 
Hidaya, Vol. 2, p. 385. 
Clavel, Vol. 1, p. 220. 
See Sale’s Koran, Chap. II, p. 27. 


Art. 277. All things capable of being settled as 
dower can be offered as compensation for a Khula repu- 
diation. 

Notes. 
Hedaya, Vol. 2, p. 385. 

Baillie, Bk. 3, Chap. 8, p. 310; Zaidu-nil-Ambani, Vol. 1, 

pp. 217, 219. 


Art. 278. <A Khula repudiation with or without 
compensation is equivalent to an irrevocable repudiation, 
according to the intention that the husband attaches to 
it. It can be validly pronounced by the husband with- 
out the necessity of a judicial decree. 


Notes. 
Tahtavi, Vol. 2, p. 187; Fatawa-i-Alamgiri, Vol. 
2, p. 137. 
Baillie, Bk. 3, Chap. 8, p. 803 ; Hamilton’s, Hedayah, Vol. 1,. 
Bk. 4, Chap. 8, p. 112 ; Zaidu-nil-Ambani, Vol. 1, p. 392, 


Art. 279. When it is the husband who first proposes 
a Khula repudiation in consideration of compensation 
to be paid by the wife, the validity of the repudiation 
and the right to enforce the payment of the compensa- 
tion, depend upon the wife’s consent being voluntary, 
and upon her being fully aware of the nature of the 
transaction. 
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Once the proposal is made, it cannot be retracted 
by the husband until the wife has declared her intention, 
which must not be deferred beyond the meeting at 
which she is informed of the proposal. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 604, 605, 606; 
Tahtavi, Vol. 2, pp. 186, 187. 


Baillie, Bk. 3, Chap. 8, p. 804 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 8, pp. 112, 113; Zaidu-nil-Ambani, Vol. 1, p. 
343; Clavel, Vol. 1, pp. 112, 113. 


Art. 280. When it is the wife who first proposes a 
Khula repudiation to the husband offering him compen- 
sation for her release, she can retract before her 
husband has declared his acceptance, which must be 
expressed at the same meeting. Any acceptance made 
by the husband subsequently would not be valid. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 606. 


Baillie, Bk. 3, Chap. 8, p. 314; Zaidu-nil-Ambani, Vol. 1, 
p. 393 ; Clavel, Vol. 1, p. 222. 


Art. 281. Where a husband repudiates his wife 
in Khula form, conditionally upon her voluntarily 
agreeing to pay a specified amount of compensation 
other than the dower, she is bound to fulfil her under- 
taking. Khula repudiation thus pronounced cancels 
all debts between husbarid and wife arising from the 
dissolved marriage, and when Khula repudiation occurs 
before the marriage has been consummated, the wife 
loses all night to any balance of dower or to any arrears 
of maintenance, clothing, or Mutah.' 





* See Art. 90, 
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On the other hand, if the husband has made 
advances for his wife’s maintenance, he is not entitled 
to recover the amount advanced for the period still to 
run, nor to claim any part of the dower already paid. 


Notes. 
Bahrr-ul-Rayek, Vol. 4, pp. 94, 96, 97; Tahtavi, 
Vol. 2, p. 191. 
Baillie, Bk. 3, Chap. 8, p. 304 ; Zaidu-mil-Ambani, Vol. 1, p. 
397. 


Art. 282. Where a husband pronounces Khula 
repudiation against his wife without any compensation, 
the respective claims of husband and wife are not cancel- 
led, and they can sue each other for the payment of any 
debts which may be due. 


Notes. 
Bahrr-ul-Rayek, Vol. 4, p. 96. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 8, p. 113 ; Zaidu- 
nil-Ambani, Vol. 1, p. 400 ; Clavel, Vol. 1, p. 214. 


Art. 288. Where a wife has received her full 
dower and consents to her husband repudiating her con- 
ditionally upon her surrendering the dower, she is bound 
to return it. If she has not received the dower the hus- 
band is released from its payment, whether the repu- 
diation takes place before or after the consummation of 
the marriage. 


When the full dower has been paid and the husband 
consents to repudiate his wife on the understanding 
that she returns a portion of the dower, she will only 
return such portion if the marriage has been consum- 
mated, and the half of such portion if the marriage has 
not been consummated. 
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If the dower has not been delivered to her, the 
husband in both cases is completely released. 
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Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 138. 


Baillie, Bk. 3, Chap. 8, p. 309; Zaidu-nil-Ambani, Vol. 1, 
p. 400. 


Art. 284. Unless there is an agreement to the con- 
trary, the husband at the time of Ahula repudiation is 
not released from the duty of providing his wife with 
maintenance and lodging during the period of her 
Iddat.’ 

Notes. 
Bahrr-ul-Rayek, Vol. 4, p. 97.. 


Zaidu-nil-Amvani, Vol. 1, p. 403. 


Art. 285. Where the articles constituting the com- 
pensation made by the wife, perish before delivery, or 
where the husband 1s ousted of them, the wife, if possible, 
is bound to substitute articles of the same nature, or to 
pay their value. 

Notes. 
Radd-ul-Muhtar, Vol. 2, p. 609. 


Zaida-nil-Ambani, Vol. 1, p. 440 ; Olavel, Vol. 1, p. 216. 


Art. 286. Where a husband consents to repudiate 
his wife in Ahula form in consideration of her under- 
taking to nurse their child during its two years of 
suckling, or to keep and maintain the child for a fixed 
period at her own expense, after having weaned it, 
she is bound to carry out such undertaking. 


If before the expiry of the suckling period or the 
time agreed upon for keeping the child, the husband takes 
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back his wife by a fresh marriage contract, or if she runs 
away leaving behind the child, or if she dies, or if the child 
dies, the husband can claim the cost of the child’s suckling 
and its maintenance for the unexpired period, unless at the 
time of Khula repudiation, it was agreed that the husband 
should have no claim against the wife, in case of her or the 
child’s decease, before the expiry of the period agreed upon. 

The same rule applies when the wife has undertaken 
to suckle ' or maintain a child with which she believes 
herself pregnant, or bears a child which dies before expiry 
of the fixed period. 

Notes. 

Tahtavi, Vol. 2, p. 192; Radd-ul-Muhtar, Vol. 2, 
pp. 615, 616. 

Baillie, Bk. 3, Chap. 8, pp. 307, 808 ; Zaidu-nil- Ambani, 
Vol. 1, p. 404; Clavel, Vol. 1, p. 219. 

See Sale’s Koran, Chap. II, pp. 27,28. 


Art. 287. Where a wife obtains a Ahula repudi- 
ation, on the undertaking to keep her children born of the 
dissolved marriage until they are of age, she can keep 
the daughter until that age but not the son. 

If she marries a second time, her former husband 
can withdraw his children from her keeping, in spite of 
an agreement made to the contrary, and can claim the 
necessary cost of their keep for the unexpired period. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 616. 
Zaidu-nil-Ambani, Vol. 1, p. 406. 


Art. 288. The husband’s stipulation to keep his 
children with him during the period of Hazanah’ is 
void, in spite of Khula repudiation being valid, and the 


— —— Ce ent 





2 See Art. 371, * Or Custody of the Child, see Art. 320. 
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mother during the full period of Hazanah is not to be 
interfered with in the éxercise of her rights as a mother, 
unless she forfeits such rights, in which case. the father 
must pay the expenses of Hazanah and maintenance, 
if the child is destitute of means. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 727, 728; Tahtavi, 
Vol. 2, p. 244; Fatawa-i-Kazi Khan, Vol. 2, p. 257; 
Fatawa-i-Alameiri, Vol. 2, p. 165. 


Zaidu-nil-Ambani, Vol. 1, p. 406. 


Art. 289. Where a wife owes a debt to her 
husband, the latter cannot appropriate such debt towards 
the amount he owes for the child’s maintenance. 


Thus where a wife has asked for or accepted a Khula 
repudiation, on condition that she suckles or maintains 
her child by the husband who is repudiating her, and 
then finds herself destitute, she can have recourse to 
the husband, who in spite of her undertaking can be 
compelled to provide for the child’s maintenance. He 
can, however, recover the sums thus advanced if the 
wife’s position improves. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 616, 617. 


Zaidu-nil-Ambani, Vol. 1, p. 406. 


Art. 290. A father can obtain a Khula repudia- 
tion of his minor daughter from her husband. 


If he obtains the repudiation in consideration of 
compensation payable by the minor herself to her 
husband, or in consideration of her returning her dower, 
the repudiation takes effect, but the payment of the 
compensation or the return of the dower are binding 
neither on the wife nor on the father. 
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But if the father obtains a Khula repudiation in 
consideration of his personally undertaking to return 
the dower, or of paying compensation, the repudiation 
takes effect, and the father is liable for the amount of 
such compensation, or if the repudiation is made in 
consideration of dower, the wife is entitled to claim 
it from her husband, who may sue the father for its 
recovery. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 616, 617. 


Baillie Bk. 8, Chap. 8 p. 819; MHamilton’s Hedayah, 
Vol. 1, Bk. 1, Chap. 8, p. 116; Zaidu-nil-Ambani, Vol. 1. 
p. 409; Clavel, Vol. 1, pp. 228, 226, 364. 


Rule Art. 291. Where a husband makes a direct. offer 


offers Khula of Khula repudiation to his minor wife, making it a con- 
repudiation st ' ; : 

to his minor dition that she pays him some specified compensation, 
Smee” the repudiation will take effect, provided she consents and 


Saline has attained the age’ of reason and is able to understand 
pea peas: the nature of the repudiation, but the payment of the 
compensation is not binding on the wife, and her right to 
the dower still remains intact. | 
Where a wife, having reached the age of reason, 
agrees to be repudiated by her husband in consideration 
of compensation, such repudiation operates as a simple 
revocable repudiation, and she preserves all her right 
to the dower. 


Notes. 


Tahtavi, Vol. 2, p. 198; Radd-ul-Muhtar, Vol. 2, 
pp. 616, 617, 618. 


Zaidu-nil-Ambani, Vol. 1, p. 411. 


’ See Art. 565. 
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Art. 292. In no case can a father consent to 
Khula repudiation in the name of his minor son, nor can 
the father’s ratification render valid a repudiation 
pronounced by the minor son himself. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 617. 


Baillie, Bk. 8, Chap. 8, p. 319; Zaidu-nil-Ambani, Vol. 1, 
p. 412. 


Art. 298. A hula repudiation by an adult wife, 
who is legally incompetent, is valid, but payment of any 
compensation that she agrees to pay is not binding upon 
her. 

Where a husband, in consideration of compensation, 
repudiates his wife who is legally incompetent,’ such 
repudiation will effect a simple revocable repudiation. 


| Notes. 

Tahtavi, Vol. 2, p. 198; Radd-ul-Muhtar, Vol. 2, 
p. 617. 

Zaidu-nil-Ambani, Vol. 1, p. 412 ; Clavel, Vol. 1, pp. 223, 
226, 364. 


Art. 204. A wife in her last illness can validly 
If she 
dies during the period of her Jddat, her husband is 
entitled to whichever be the smallest of the three 
following amounts, 7z. :-—the share of her estate devolv- 
ing upon him, or the amount of compensation agreed 
upon, or the third part of the deceased’s estate. 

If she dies after the expiry of Jddat, her husband 


shall get whichever is smaller in amount, the compensa- 
tion, or the third of the deseased’s estate. 


offer a Khula repudiation with compensation. 
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1 See Art. 553. 
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If she recovers from her illness, her husband 1s 
entitled to the whole of the amount of compensation 


agreed upon. 
Notes 


Radd-ul-Muhtar, Vol. 2, p. 619. 
ae 
Baillie, Bk. 3, Chap. 8, p. 320; Zaidu-nil-Ambani, Vol. 1, 
p. 413. 


Art. 295. Where an agent is authorized by a 
wife to consent to a Khula repudiation, he is not 
directly responsible to her husband for the compensation 
which she agrees to pay, unless he personally under- 
takes to pay the amount, or becomes surety on the wife's 
behalf. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 617; Tahtavi, Vol. 2, 
p. 198. 

Zaidu-nileAmbani, Vol. 1, p. 415. 


Art. 296. Compensation can be paid at the time 
of Ahula repudiation, or can be made payable at a 
more or less distant date. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 142. 
Zaidu-nil-Ambani, Vol. 1, p, 415. 
Art, 207. When the marriage is void, the husband 


is bound to return any sum received by him by way of 
compensation for repudiating his wife in Khula form.? 


Notes. 
Radd-ul-Muhtar, Vol. 2. p. 604. 
Zaiduenil-Ambani, Vol. 1, p. 216. 


? See’ Art, 227. 


CHAPTER III. 


SEPARATION ON ACCOUNT OF THE HUSBAND'S IMPOTENCY. 


(Arts. 298—3802.) 


Art, 298. Where a wife discovers that her hus- 
band is impotent and not in a condition to fulfil the duty 
of marriage, she has the right to demand before a 
Judge a tafrik or formal separation, provided that at 
the time of marriage contract, she was ignorant of her 
husband’s condition. 

However long her silence, after she has discovered 
her husband to be impotent, the wife does not forfeit 
this right, either before or after her recourse to law. 


Notes. 
Radd-ul-Muhtiar, Vol. 2, pp. 643, 646, 647; Fatawa- 
i-Kazi Khan, Vol. 1, p. 186. 
Baillie, Bk. 38, Chap. 11, pp. 347, 348; Zaidu-nil-Ambani, 
Vol. 1, p. 416. 


See A (the wife) v. B (the husband), I. L. R., 21 Bom., 77 
(1896). 


Art. 299. Whena wife brings an action against 
her husband alleging him to be impotent, and demanding 
a separation, the judge, if the husband admits the 
Impotency, must grant him a postponement of the 
separation for one fulf lunar year. This postpone- 
ment includes the month of Ramazan,’ the menstrual 
periods of the wife, and the time during which the 
husband is absent on a pilgrimage or any other 
journey ; but it is not to include the period of the 
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‘ The ninth month of the Mahomedan year which is observed as a strict fast 
from dawn to sunset of each day in the month—Hughes Dictionary of Islam. 
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illness of either party when such illness prevents 
cohabitation. 

The year is to commence from the date of the 
wife’s action, but should her husband be ill, or a minor, 
or in Zhram,' the year is to commence from his recovery 
from illness, from his coming of age, or from the time 
he lays aside the pilgrim’s dress. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, pp. 155, 156, 157 ; Radd- 
ul-Muhtar, Vol. 2, pp. 645, 646. 
Baillie, Bk. 3, Chap. 11, pp. 345, 346 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 11, pp. 126-128 ; Zaidu-nil-Ambani, Vol. 1, 
p. 417. 


Art. 300. If, at the end of the year, the wife still 
complains of the lack of cohabitation on the part of the 
husband, and insists on separation, the judge shall call 
upon the husband tu repudiate her. In case of his 
refusal, the judge shall pronounce a separation, which 
operates as a valid repudiation. 


Notes. 
Tahtavi, Vol. 2, p. 212 ; Radd-ul-Muhtar, Vol. 2, pp. 
643, 644. 
Baillie, Bk. 3, Chap. 11, p. 348 ; Zaidu-nil-Ambani, Vol. 1, 
p- 419 ; Clavel, Vol. 1, p. 126. 


Art. 301. If the husband before or after the judi- 
cial postponement has been granted denies the truth 
of the allegation of the wife, the judge shall appoint two 
trustworthy matrons to examine her. 

If the matrons state that she is not a virgin, the 
husband’s sworn declaration shall be accepted. This holds 
good whether the wife, before he married her, was virgin 
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1 The pilgrim’s dress or mantle. 


SEPARATION ON ACCOUNT OF IMPOTENCY. 171 


or not, and even where she maintains that her virginity 
was lost through an accident. 


If the husband takes the oath, the wife cannot 
proceed further against him. If he refuses the oath, 
or 1f the matrons declare that the wife is still a 
virgin, the judge, where the husband has denied the 
allegation before postponement was granted, shall grant 
the postponement referred to in the previous Article. 
Where he adinits the allegation, the wife, at the same 
sitting, can declare her option, either of upholding the 
inarriage, or of having it dissolved. If she chooses 
separation, the judge shall pronounce it immediately. 


Should she change her mind and elect to remain 
with her husband, or leave the court during the hearing 
of the case her right of option ceases, and she can no 
longer complain against her husband’s impotency. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 647, 648. 
Baillie, Bk. 3, Chap. 11, p. 347 ; Hamilton’s Hedayah, Vol. 1 


Bk. 4, Chap. 11, p. 127; Zaidu-nil-Ambani, Vol. 1, p. 420; 
Clavel, Vol. 1, p. 125. 


Art. 302. Separation on account of impotency, 
creates no prohibition of marriage, and the parties can 
marry again under a new contract either during or after 


the period of /ddat.' 


Should either the husband or wife die during the 
period of Iddat, the survivor cannot inherit from the 
deceased. 

Notes. 

Tahtavi, Vol. 2, pp. 212, 213; Fatawa-i-Alamgiri, 

Vol. 2, pp. 123, 124, 128. 


Zaidu-nil-Ambani, Vol. 1, p. 421. 


— a, 
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* See Art. 310. 


Effects of 
separation 
for impo- 
tency. 


Separation 
when either 
husband or 
wife apos- 
tatizer, 


Legal effects 
of such 
separation, 


Where 
husband and 
‘wife aposta- 
tize at the 
same time, 


CHAPTER IV. 
SEPARATION ON ACCOUNT OF APOSTA Y. 
(Arts. 808—309.) 


Art. 303. If either the husband or the _ wife 
should apostatize, both of them being Muslims, the 
marriage 1s immediately dissolved and separation must 
take place. In this case there is no need for a judicial 
decree. 

Notes. 
Tahtavi, Vol. 2, p. 84. 

Baillie, Bk. 1, Chap. 10. p. 182 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 5, p. 66 ; Zaidu-nil-Ambani, Vol. 1, p. 421; Clavel, 
Vol. 1, pp. 95, 247. 


Art. 304, Separation for apostasy only creates a 
provisional prohibition, which ceases with the cause that 
produces it. 

If the apostate returns to Islam, he can validly 
renew the marriage tie with the wife, without being 
compelled to renew the marriage contract. If it is the 
wife who becomes an apostate, she shall return to the 
faith and renew the marriage receiving a small dower. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 425; Tahtavi, Vol. 2, 
p. 84. 
Zaidu-nil-Ambani, Vol. 1, p. 423 ; Clavel, Vol. 1, pp. 248, 249. 


Art. 805. If both husband and wife abjure the 
faith of Islam at the same time, or do so successively, 
without it being possible to determine which of them 
abandoned the religion first, and should they in like 
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manner return to Islam, the marriage remains un. 
dissolved. Jt is only dissolved when one returns to 
Islam before the other. 


Notes. 
Tahtavi, Vol. 2, p. 85. 
Baillie, Bk. 1, Chap. 10, p. 182; Hamilton’s Hedayah, Vol. 1, 


Bk. 2, Chap. 5, p. 66 ; Zaidu-nil-Ambani, Vol. 1, p. 424; Clavel, 
Vol. 1, p. 249. 


Art. 306. If apostasy takes place after con- Where 
summation of marriage, the wife is entitled to the full af ace 
dower, whether it is the husband or the wife who ee 


becomes an apostate. of marriage 
Notes. 
Radd-ul-Muhtar, Vol. 2, p. 425. 


Baillie, Bk. 1, Chap. 10, p. 182; Zaidu-nil-Ambani, Vol. 1, 
p. $24. 


Art. 8307. When apostasy precedes the consumma- Where it 
tion of the marriage, and it is the husband who becomes abana 
an apostate, the wife is entitled to half the stipulated °°" 
dower, or to Mutah' if no dower was stipulated, and to 


maintenance for the period of Jddat.* 


If it isthe wife who becomesan apostate, she is 
entitled neither to half the dower, nor to Mutah. 


Notes. 
Radd-ul-Muyhtar, Vol. 2, p. 425. 


Baillie, Bk. 1, Chap. 10, pp. 182, 183; Zaidu-nil-Ambani, 
Vol. 1, p. 424. BS 


Art. 308 If the husband abjures Islam, and Wife's righ 


: . . ; to inherit 
dies before the expiry of the period of /ddat’ incumbent from her de 
cease us 

band who 
apostatized. 
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* See Art. 90. * See Art. 310. 
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annulment after consummation, of a marriage which 
is void. 

| Notes. 

Radd-ul-Muht&r, Vol: 2, pp 650, 651, 660; Bahrr- 
ul-Rayek, Vol. 4, p. 139. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, pp. 128, 130 ; 
Zaidu-nil-Ambani, Vol. 1, p. 429; Clavel, Vol. 1, pp. 254, 255, 256. 

See Sale’s Koran, Chap. II, p. 26. 


Art.812. For every wife who is not subject to 
menstruation, whether this is due to her not having 
reached the age of puberty or to advanced years, and 
for every young wife, who has attained the age of 
puberty and is not subject to menstruation, the duration 
of Iddat is three months. 


When Jddat commences on the first day of the 
month, the three months are to count by the appearance 
of the moon even when the number of days is less than 
thirty. 

Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 652, 653. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 128 ; Zaidu- 
nil-Ambani, Vol. 1, p. 431. 
See Sale’s Koran, Chap. LXV, p. 454. 


Art. 818. Where a young wife is repudiated’ before 
her menstruation has commenced, and her courses appear 
before the three months incumbent on her are over, she 
must commence a fresh [ddat counted by her courses. 
Where menstruation occurs after the three months have 
expired, she is not obliged to observe another Iddat, 
and the marriage she may contract is valid. 





> See Art, 217. 
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Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 657, 658. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 129; 
Zaidu-nil-Ambani, Vol. 1, p. 432. 


Art. 814 Where a woman has had her courses How change 
‘ : ; of life 
or several days, after which, either through illness or affects Jddat 
for any other cause, they disappear for a year at least, 
she must observe Jddat' until three months after her 
change of life, that is, after she has reached the age 
of fifty-five years, which is fixed as the age at which a 


woman ceases to menstruate. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 653. 


Zaidu-nil-Ambani, Vol. 1, p. 433 ; Clavel, Vol. 1, p. 356. 


Art. 815. Where a woman has forgotten the time Wheres 
' : woman must 
of her courses by reason of an unceasing menstrual observe 
° ® f 
discharge, she must wait seven months before re-marry- aes = 


ing, counting from the date of repudiation. months. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 653. 


Zaidu-nil-Ambani, Vol. 1, p. 485 ; Clavel, Vol. 1, p. 356. 


Art. 316. The period of Iddat of a pregnant sddat of a 
woman ends with delivery, provided the child when Prguant 
born is partly formed. This is the case whether the 
retirement was consequent upon her husband’s death, 
or upon dissolution of the marriage by repudiation. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 654, 655. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 128 ; Zaidu- 
nil-Ambani, Vol.{1,f{p. 435. 


See Sale’s Koran, Chap. LXV, p. 454. 





1 See Art. 310. 
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Art. 317. The period of Iddat' for a widow who is 
not pregnant and whose marriage remains valid until her 
husband’s death, is four months and ten days, whatever 
may be her age, her religion, or the circumstances of 
her marriage, and whether the latter was consummated 


or not. 
Notes 


Radd-ul-Muhtar, Vol. 2, pp. 654, 655. 


Hamilton’s Hedayah, Vol 1, Bk. 4, Chap. 12, p. 129 ; 
Zaidu-nil-Ambani, Vol. 1, p. 439. 


See Sale’s Koran, Chap. LI, p. 26. 
Marriage with a woman within four months and ten days 


from her husband’s death is invalid—Dec., Mad. S. D. A., 157 
(1855). 


Art. 318. Where a husband has repudiated his 
wife under a revocable form’ of repudiation and dies 
before the end of the period prescribed for her Iddat, 
such Jddat is cancelled and the woman must commence 
a fresh Iddat for widowhood, whether the repudiation 
occurred while the husband was in good health or 
during his last illness. 

Notes. 
Radd-ul- Muhtar, Vol. 2, p. 656. 


Zaidu-nil-Ambani, Vol. p. 440. 


Art. 819. Where during his last illness, the 
husband repudiates the wife against her will under an 
irrevocable form,’ and dies during the wife’s Iddat, thus 
admitting her to his succession, she is bound to observe 
the longer of the two periods of Iddat consequent 
upon repudiation or widowhood, which is four months 
and ten days, during which she must be subject to three 
full periods of her courses. 


) See Art. 310. * See Art. 227. * See Art. 230. 
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Notes. 


Radd-ul-Muhtar, Vol. 2, p. 656. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 129 ; 
Zaidu-nil-Ambani, Vol. 1, p. 436.. 


Art. 320. Where a husband, after repudiating his 
wife under an imperfect irrevocable form, contracts a new 
marriage with her during her Jddat, and then repudiates 
her a second time, he is liable to her for a full dower, and 
she must commence a fresh retirement. 


Notes. 
Radd-ul Muhtar, Vol. 2, p. 665. 
Zaidu-nil--Ambani, Vol. 1 p. 440. 


Art. 321. IJddat legally commences from the date 
of repudiation when the marriage is valid, or from the 
date of the decree annulling the marriage, or from the 
date of the voluntary separation of the parties, when the 
marriage is radically void, or from the day of the 
husband's death. 


When the wife does not become acquainted with 
the fact of her repudiation or her husband’s death 
until after the periods prescribed for Jddat have expired, 
she is released from the necessity of observing Jddat 
and is free to marry a second time. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 661, 662, 668 ; 
Bahrr-ul-Rayek, Vol. 4, pp. 157, 158. : 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 131 ; Zaidu- 
nil-Ambani, Vol. 1, p. 442 ; Clavel, Vol. 1, p. 197. 
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Art. 8322, Iddat whether consequent upon repu- 
diation or widowhood, must be observed in the 
husband’s house. 


Where repudiation or the husband’s death occurred, 
while the wife was away from the husband’s house, she 
must return to it immediately, nor must she leave it 
unless obliged to do so, unless she cannot pay the rent, 
or the house ceases to be habitable, or she has good 
reason for fearing that her property may be lost if she 
remain in her husband’s house. 


In the event of any of these cases occurring, the 
widow is at liberty to remove to some neighbouring 
dwelling, and the repudiated wife to some dwelling in 
the locality indicated by the husband. The repudiated 
wife should only leave her lodging in case of necessity. 
The widow can go out to procure what is necessary, but 
must not pass the night away from the house. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 672, 673, 674. 
Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 133 ; Zaidu- 
nil-Ambani, Vol. 1, p. 444. 
See Sale’s Koran, Chap. LXV, p. 454. 


Art. 828. Jddat is not incumbent on the wife 
repudiated before actual or presumed consummation of 
the marriage, nor upon the wife whose marriage is radi- 
cally void, and has been cancelled after a mere retire- 
ment,’ however regular, with the husband. 


Notes. 
Bahrr-ul-Rayek, Vol. 4, p. 139. 


Baillie, Bk. 8, Chap. 12, p. 350; Zaidu-nil-Ambani, Vol. 1, 
p. 487. 
See Sale’s Koran, Chap. XX XIII, p. 348. 


_* See Art. 82. 
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SECTION II.—-WOMEN ENTITLED TO MAINTENANCE DURING 
THE PERIOD OF IDDAT. 


(Arts. 824—881.) 


Art. 824. No dissolution of marriage, proceeding 
from the husband, releases him from the obligation to 
pay for the wife's maintenance during her period of 
Iddat, however long its duration. Thus, in the follow- 
ing cases the wife, during /ddat, is entitled to main- 
tenance :— 


1. When, pregnant or not, she is repudiated’ under 
a revocable or irrevocable, imperfect or perfect form. 


2. When the marriage is dissolved by reason of an 
oath of imprecation,’ or a vow of continence,’ or when 
the wife is repudiated in Khula form,* unless at the time 
of such Khula repudiation she renounces her right to 
maintenance. | 


3. When, after conversion to Islam,’ she is separated 
from her husband, consequent upon her husband’s 
refusal to accept that faith. 


4. When the husband on attaining puberty, exer- 
cises his right of option’ and dissolves the marriage. 


5. When the marriage is dissolved by reason of 
her husband’s apostasy.’ 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 726, 727; Bahrr- 
ul-Rayek, Vol. 4, p. 217; Fatawa-i-Kazi Khan, Vol. 1, 
p. 200. 


Baillie, Bk. 6, Chap. 1, p. 450; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 3, pp. 145, 146 ; Zaidu-nil-Ambani, Vol. 1, 
p. 448 ; Clavel, Vol. 1, p. 262. 


Seatac rans amneaienadl 





1} See Art. 217. * See Art. 273. 
* See Art. 335. § See Art. 126. 
* See Art. 245. © See Arts. 48, 49. 


1 See Art 303. 
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According to Mahomedan law a marriage is accounted to 
subsist during the period of Zddat with respect to various of its 
effects, such as obligation of alimony, residence, and so forth ; and 
hence it may be lawfully accounted to continue in force with respect 
to the woman’s inheritance, but as soon as the Zddut is accomplished, 
a further procrastination is impossible, because the marriage does 
not then continue in any shape whatever. Where, therefore, a 
man repudiates his wife, her subsistence and lodging are incum- 
bent upon him during the term of Jddat, whether the repudiation 
be of revocable or irrevocable kind—In the matter of Din Muham- 
mad, 1. L. R., 5 All., 226, per Mahmood, J. (1882). 

See Shah Abu Ilyas v. Ulfat Bibi, I. L. R., 19 All., 50 (1896) ; 
Section 488 of the Code of Criminal Procedure (Act V of 1898). 


Art. 325. Where a marriage is dissolved and the 
wife is in no way to blame for the dissolution, she does 
not lose her right to maintenance. Consequently during 
the wife’s /ddat, after a dissolution of marriage, conse- 
quent upon her exercise of the right of option’ at 
puberty, the husband is obliged to provide his wife with 
maintenance. This is also the case when the marriage 
is dissolved by reason of the inferiority of dower’ or by 
reason of the husband’s inequality or impotency.® © 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 726; Fatawa-i-Alam- 
girl, Vol, 2, p. 175, 


Baillie, Bk. 6, Chap. 1, p. 450 ; Zaidu-nil-Ambani, Vol. 1, 
p. 451. 


Art. 326. A wife forfeits her right to maintenance 
during the period of her Jddat,* when she is to blame 
for the dissolution of the marriage. Thus, maintenance 
is not due to the wife when, after real or presumed 
consummation, the marriage is dissolved on account of 





1 See Arts. 48, 48. “ See Art. 298, 
® See Art. 52. * See Art. 310. 
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her apostasy. She is entitled only to a residence, 
_ provided she does not leave the same during her Iddat. 


Notes. 


Fatawa-i-Alamgiri, Vol. 
Muhtar, Vol. 2, pp. 726, 727. 


2, p. 175; Radd-ul- 

Baillie, Bk. 6, Chap. 1, p. 451; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, 8. 3, pp. 145, 146 ; Zaidu-nil-Ambani, Vol. 1, 
p. 452. 


Art. 32'7. Where a marriage is dissolved and the 
wife is to blame for its dissolution, she loses her right to 
maintenance and cannot recover it even when the cause 
which led to the dissolution has ceased to exist. Thus, 
if a wife apostatizes and returns to Islam during her 
Iddat,' her return does not entitle her to maintenance. 
Nevertheless a wife, repudiated for being rebellious,’ 
can claim maintenance if she returns to her husband’s 
house. 

Notes. 


Fatawa-i-Alamgiri, Vol, 2, p. 175. 


Baillie, Bk. 6, Chap. 1, pp. 451, 453 ; Zaidu-nil-Ambani, 
Vol. 1, p. 453. 


Art.328. A child wife who has not yet attained 
puberty and who commences an Jddat by months, but 
becomes subject to menstruation before the period is 
completed, receives maintenance during the additional 
Iddat, which she is obliged to observe for the three 
full periods of her courses. The same applies to a 
wife who during the period of Jddat, passes two 
periods of her courses, but then ceases to menstruate 
owing to illness or any other cause. Should the courses 
re-appear before her change of life, she is entitled to 





' Sce Art. 310. * See Art. 171. 
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maintenance until three menstrual periods have expired. 


Notes 
Fatawa-i-Alamgiri, Vol. 2, p. 175; Fatawa-i-Kazi 
Khan, Vol. 1, p. 200. 


Zaidu-nil-Ambani, Vol. 1, p. 454. 


Where Art. 829. <A wife whose maintenance has not been 
fa uot Hest fixed by the judge or by her husband, forfeits her 
rea right to maintenance, if she does not lay claim to it 
| during the period of her Jddat,’ or within one month of 
its expiry. 
Notes. 
Fatawa-i-Kazi Khan, Vol. 1, p. 201. 


Baillie, Bk. 6, Chap. J, p. 452; Zaidu-nil-Ambani, Vol. 1, 


p. 455. 
Where Art. 8830. Where the wife is in Jddat,' the main- 
nixed bye tenance, if fixed by an order of the judge or by mutual 
an ent, a@greement, is not lost when the period of Jddat expires 
without any claim having been made. 
Notes. 
Radd-ul-Muhtar, Vol. 2, p. 726. 
Zaidu-nil-Ambani, Vol. 1, p. 456. 
Widow is not Art. 3381. <A widow is not entitled to maintenance, 


caine even though she is pregnant. 
Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 175; Radd-ul-Muh- 
tar, Vol. 2, p. 726. 
Baillie, Bk. 6, Chap. 1, p. 452 ; Hamilton’s Hedayah, Vol. 1, 
| Bk. 4, Chap. 4, s. 2, p. 145; Zaidu-nil-Ambani, Vol. 1, p. 457 ; 
Clavel, Vol. 1, p. 362. 





' See Art. 310. 


BOOK IV 


CHILDREN. 


(Arts. 3382—484.) 


CHAPTER I. 
PATERNITY AND FILIATION, 
(Arts. 382—364.) 
SECTION 1.— CHILDREN BORN OF A VALID MARRIAGE. 


(Arts. 882—3840.) 


Art. 832, The shortest period of gestation recog- Recognised 
nised by law is six months, the longest 1s two years and Pion 


the usual period is nine months. 


Notes. 
Sharh-i-Vikaya, Vol. 2, p. 152. 


Baillie, Bk. 5, Chap. 1, pp. 390, 393 ; Zaidu-nil-Ambani, 
Vol. 2, p. 8; Clavel, Vol. 1, p. 272. 

See Sale’s Koran, Chap. XXXI, p. 336, and Chap. XLVI, 
p. 408 ; Section 112 of the Indian Evidence Act (I of 1872). 


Art. 388. When a child is born six full months at cyiid porn 


least after the celebration of a valid marriage, the ee ae 
paternity is established from the husband, but the et i i 
paternity of a child, born within six months of the riage. 
celebration of the marriage, is only established from the 


husband when he formally acknowledges the child. 
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Notes. | 
Sharh-i- Vikaya, Vol. 2, pp. 148, 150, 151. 
Baillie, Bk. 5, Chap. 1, pp. 390, 891; Hamilton’s Hedayah, 
Vol, 1, Bk. 4, Chap, 18, p. 187 ; Zaidu-nil-Ambani, Vol. 2, p. 4. 
See Notes to Art. 350. 


Art. 834. Should the husband deny the legitimacy 
of the child which his wife bears after six full months of 
marriage, the child is not to be held illegitimate, unless 
such denial is made under the conditions laid down in the 
following Articles, and until the husband and wife have 
appeared before a judge and have taken the oath against 
each other, upon which the judge has made an order for 
their separation. 


Notes. 
Sharh-i-Vikaya, Vol. 2, pp. 148, 150. 


Baillie, Bk. 3, Chap. 10, pp. 334, 336 ; Zaidu-nil-Ambani, 
Vol. 2, p. 5. 
See the Indian Oaths Act (X of 1873). 


Art. 385. To enable both husband and wife to 
demand the oath of lian or imprecation, the following 
conditions are necessary :— 

The marriage must have been validly contracted 
and must still subsist, or if it 1s dissolved, the dissolu- 
tion must have taken place under a revocable form’ and 
the wife’s period of [ddat’ must not have expired. The 
husband and wife must both be capable of actually 
giving testimony before a judge, that is to say, they 
must both be Muslims, of sound mind, adult, not dumb, 
and must not have been fined or have suffered corporal 
punishment for a penal offence ; lastly, 1t is necessary 
that the wife hitherto has borne a virtuous character. 


' + See Art. 217. * See Art. 310. 
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If, while fulfilling these conditions, both husband 
and wife comply with the formalities necessary for the 
oath the judge will immediately pronounce their separa- 
tion, declare the child illegitimate and order it to be 
left in the mother’s custody, 


If the married parties refuse to take the oath, or 
if both or one of them should be incapable of taking it, 
the paternity of the child shall in all cases be established 
from the husband. Where the husband retracts before 
or after taking the oath or before judicial separation 
takes place, he is liable to a fine or imprisonment, and 
the judge will declare the child legitimate. 


Notes. 


Umdat-ul-Riayah, p. 126; Fatawa-i-Alamgiri, 
Vol. 2, pp. 151, 152, 153; Sharh-i-Vikaya, Vol. 2, 
p. 126; Hidaya, Vol. 2, p. 399; Radd-ul-Muhtar, 
Vol. 2, pp. 637, 640. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 10, pp. 128-125 ; 
Zaidu-nil-Ambani, Vol. 2, p. &. 


Art. 336. <A husband, in accordance with the 
custom of the locality, can only disown a child, either 
on the day of his birth, or at the time of purchasing 
the articles necessary in view of its birth, or during 
the period of rejoicing. On the other hand if the hus- 
band is absent, he must disown the child immediately he 
is informed of its birth. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 641. 


Baillie, Bk. 3, Chap. 10, pp. 889, 340 ; Hamilton’s Hedayab, 
Vol. 1, Bk. 4, Chap. 10, p. 126 ; Zaidu-nil-Ambani, Vol. 2, p. 5; 
Clavel, Vol. 1, p. 274. 
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Art. 887. In the following cases, a child is not 
declared illegitimate, even though the husband and wife 
have complied with the formalities necessary for the 
oath of imprecation, and the judge has pronounced their 
separation :— 

1. When the child is disowned after expiry of the 
prescribed periods. 

2. When the child is disowned after having been 
formally or tacitly acknowledged by the husband. 

3 When the child dies before the decree of 
separation, whether it is disowned before or after its 
death, or before or after the oath has been taken. 

When, after judicial separation and declaration of 
child’s illegitimacy, the wife bears another child con- 
ceived at the same time. In this case the paternity of 
both the twins is established from the husband, and the 
declaration of illegitimacy is cancelled. 

5. When the child is disowned after a judicial 
decree establishing its paternity. 

6, When either husband or wife should die, after 
the child is disowned but before the decree of separation. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 640. 
Baillie, Bk. 3, Chap. 10, pp. 340 ; 842; Zaidu-nil-Ambani, 
Vol. 2, p. 6 ; Clavel, Vol. 1, p. 275. 


Art. 888. A child declared illegitimate by the 
judge is excluded from all right of inheritance, and 
forfeits its right to maintenance. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 642, 643. 
Baillie, Bk. 3, Chap. 10, p. 342 ; Zaidu-nil-Ambani, Vol. 2, 
p- 10. 
See Section 488 of the Code of Criminal Procedure (Act V 
of 1898). 
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Art. 389. Where a father acknowledges the child 
of his dead and disowned son, such acknowledgment is 
valid, and the father, though liable to a judicial penalty, 
can inherit from his son. 


The acknowledgment of the child of a dead and 
disowned daughter, is not valid, and the father cannot 
inherit from the daughter. 


Notes. 
Bahrr-ul-Rayek, Vol. 4, p. 130. 


Zaidu-nil-Ambani, Vol. 2, p. 12. 


Art. 840. Separation consequent upon a reciprocal 
oath of lian, constitutes an irrevocable repudiation.’ 


The marriage is deemed to exist until the judge 
has pronounced the separation of the married parties, 
and should one die before the order is pronounced, the 
other, if capable, would inherit from the deceased : but 
the husband who has demanded the oath of lian is 
forbidden to have any communication or dealings with 
his wife. 

So long as they remain capable of giving testimony 
before a judge, the husband and wife whose marriage 
has been dissolved by a reciprocal oath cannot marry 
each other again. If both, or either of them, should 
lose the capacity to give such testimony, their union 
would be lawful whether it takes place during or after 
the period of the wife’s Iddat. 


Notes. 
Bahrr-ul-Rayek, Vol. 4, pp. 180, 1381; Radd-ul- 
Muhtar, Vol. 2, pp. 639, 640; Hidaya, Vol. 2, p. 379. 
Baillie, Bk. 3, Chap. 10, pp. 385, 387, 342; Zaidu-nil- 
Ambani, Vol, 2, p. 12 ; Clavel, Vol. 1, 240. 
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SECTION. II.—CHILDREN BORN OF A VOID MARRIAGE. 


(Arte, 841-843.) 


Art. 8341. When a wife, whose marriage is radically 
void, bears a child before voluntary or judicial separation, 
and at a date fullsix months after marriage, counting 
from the consummation and not from its celebration, 
paternity is established from the husband, even without 
his formal acknowledgment and without his being able 
to disown the child. 

Where the child is born after judicial or voluntary 
separation, paternity cannot be established from the 
husband, unless it is born within the period of two full 
years from the annulment of the marriage. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 381, 676. 
Baillie, Bk, 8, Chap. 10, p 340 ; Hamilton’s Hedayah, Vol. 
1, Bk. 4, Chap. 13, p. 186 ; Zaidu-nil-Ambani, Vol. 2, p, 14. 
See Section 112 of the Indian Evidence Act (I of 1872). 


Art. 342. Where a child, born after cohabitation 
by mistake, arising either in respect of the wife's lawful- 
ness, or by reason of a defect in the marriage contract, is 
acknowledged, it is legitimate. 


Notes. 
Bahrr-ul-Rayek, Vol. 4, p 172; Umdat-ul-Riaya, 
Vol. 2, p. 145; Radd-ul-Muhtar, Vol. 2, p. 677. 


Zaidu-nil-Ambani, Vol. 2, p. 15. 


Art. 348. Where a woman, pregnant by illicit 
intercourse is married by her seducer, the paternity 
of the child, if born at least sixy full months from the 
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date of the marriage,’ is established from the husband, 
who cannot disown it. | 


If the child is born within the above mentioned 
period, the paternity is not established from the husband 
unless he acknowledges the child, without declaring 
it to be illegitimate. 

Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 165. | 


Zaidu-nil-Ambani, Vol. 2, p. 17. 


SECTION III.—CHILDREN BORN TO REPUDIATED WIVES, 
OR TO WIDOWS. 


(Arts, 344—347.) 


Art. 344. When an adult wife repudiated under a Paternity of 
a child born 


revocable form’ bears a child before having announced of a woman 
observing 


the termination of her Jddat,’ the paternity of the jydaz conse. 
child is established from the husband. Where the "et upon 


a revocable 
marriage was dissolved under an irrevocable form of repudiation. 
repudiation,* imperfect or perfect, and the wife, without 
having announced the termination of her IJddat, bears 
a child, paternity is established from the husband, 
without his acknowledgment being necessary and with- 


out his being able to disown the child. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 676, 677, 678. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 13, pp. 134, 135 ; 
Zaidu-nil- Ambani, Vol. 2, p. 18. 


Art. 345. Where a widow, or a wife repudiated Paternity of 


under any form of repudiation’ whatever, has announced of a widow 

0 servin 
the termination of Jddat®, and the announcement in each saga: ae 
repudiated 
wife. 





3 See Art. 333. ® See Art. 310. ® See Art. 217. 
* See Art. 227. * see Art. 239. * See Art. 310, 
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instance, is justified by the time elapsed since the dis- 
solution of the marriage, the paternity of a child born 
by either woman, is established, provided that the child 
is born within six full months of the said announce- 
ment, or within two years of the dissolution of the 
marriage. 

Should, however, the birth take place within six 
months of the announcement, but at the end.of, or after, 
two years from the dissolution of the marriage, the 
paternity cannot be established either from the 
deceased or the repudiating husband. 


Notes. 
Radd-ul Muhtar, Vol. 2, pp. 678, 679. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 13, p. 186 ; Zaidu- 
nil-Ambani, Vol. 2, p. 20. 
See Section 112 of the Indian Edidence Act (1 of 1872). 


Art. 346 Wherea young wife, before being subject 
to menstruation, is repudiated after consummation of the 
marriage and, not having declared herself to be pregnant 
at the time of repudiation or announced that her Jddat' 
has terminated, bears a child within a period of nine full 
months from the day of her repudiation’, the child is held 
to be legitimate ; but this is not so if the child is born 
at the end of, or after, nine full months. 


Where, however, she has announced the termina- 
tion of her Jddat, and bears a child within six full 
months of the said announcement and within nine 
months of her repudiation, the paternity of the child 
is established from the husband, but this is not so 
when the child is born at the end of, or after, six full 
months from the said announcement. 





1 See Art. 310. . * See Art, 217. 
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And where before menstruation, she claims to be 

- pregnant at the time of repudiation and bears a child, 

paternity shall be established from the husband if the 

child is born within two years of the dissolution of 

marriage under an irrevocable form,’ or within the 

twenty-seven months of its dissolution under a revoc- 
able form.’ 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 677, 678. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 138, p. 135; 
Zaidu-nil-Ambani, Vol. 2, p. 21. 


Art. 84'7. Where, before menstruating the young Wheres 


wife is left a widow and not having declared herself Sob aa bject 
pregnant at her husband’s death, bears a child before fee 
having announced the termination of her Jddat, the oles 
paternity is established from the deceased husband, Within ten | 
provided the child is born within a period of ten months ten days 
and ten days from the husband’s death, but this is not husband's 
so if the child is born at the end of, or after, that 
period. 

If, however she claims at her husband’s death to be 
pregnant, the paternity of the child she bears is 
established from the deceased husband, provided the 
child is born within the period laid down in the preced- 


ing Article. 
Notes. 
Radd-ul-Muhtér, Vol. 2, p. 678; Fatawa-i-Alam- 
giri, Vol. 2, pp. 163, 164. 
Zaidu-nil-Ambani, Vol. 2, p. 21. 
See Section 112 of the Indian Evidence Act (I of 1872). 





1 See Art. 239. * See Art. 227. 
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SECTION IV.—PROOF OF BIRTH, ACKNOWLEDGMENT OF 
PATERNITY, FILIATION, AND FRATERNITY. 


(Arts. 348—3565.) 


Art. 348 When, during the subsistence of the 
marriage, a inarried woman claims to have given 
birth to a child, whose birth or identity is denied 
by the husband, the testimony of a trustworthy 
Muslim midwife is sufficient to establish its birth and 
identity. 


Notes. 


Hedaya, Vol. 2, p. 412; Bahrr-ul-Rayek, Vol. 4, 
pp. 175, 176. 


Baillie, Bk. 5, Chap. 1, p. 389 ; Chap. 2, p. 407 ; Hamilton’s 


" Hedayah, Vol. 8, Bk. 24, Chap. 5, p. 426; Zaidu-nil-Ambani, 


When a 
woman ob- 
serving 
Iddat asserts 
that she bore 
a child with- 
in two years. 


Vol. 2, p. 24; Clavel, Vol. 1, p. 284. 


See Section 112 of the Indian Evidence Act (1 of 
1872). t 


Art. 349. While observing Jddat,’ either conse- 
quent upon her husband’s death or upon a revocable’ 
or irrevocable’ repudiation, if a woman asserts that slie 
bore a child within two years of the dissolution of the 
marriage, and the birth is denied by the husband or his 
heirs, such birth can only be proved by the declar- 
ation of two trustworthy male witnesses or by that 
of one male witness and two female witnesses of good 
reputation, unless the husband or his heirs had previously 
admitted that the woman was pregnant or unless the 
signs of pregnancy were plainly manifest. 


? See Art. 310. *'See Art. 227. * See Art. 
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Notes. 


Tahtavi, Vol. 2, p. 235; Radd-ul-Muhtar, Vol. 2, 
pp. 679, 680. 


Baillie, Bk. 5, Chap. 2, p.. 407 ; Hamilton’s Hedayah, Vol. 3, 
Bk. 24, Chap. 5, p. 426 ; Zaidu-nil-Ambani, Vol. 2, p. 25 ; Clavel, 
Vol. 1, p. 284. 


Art. 850. When a man acknowledges as his son, Wherea 
a child of unknown parentage, and the difference knowledges 


between their ages renders the relationship possible, ** ds *n 
the man’s declaration is by itself sufficient to establish penis 
the paternity, whether or not the child gives its formal 
consent having reached the age of reason,’ or whether 
the acknowledging. party makes the declaration while 


in a state of good health, or during his last illness. 


Such acknowledgment produces the same effects as 
does lawful paternity, and entitles the child so acknow- 
ledged to maintenance and to paternal care, and gives 
it the right to a share with the other heirs in the 
estate of the person who acknowledges it, and in that 
of the latter's father, even though the latter and the 
other heirs do not acknowledge the child’s filiation. 


If, after acknowledging a child, the man dies and 
the child’s mother claims to have been his wife and that 
the child was born of their marriage, she is entitled to 
her lawful share in the estate of the deceased, provided 
always that its maternity is established and that the 
woman is a Muslim. 


But if the heirs do not acknowledge her as their 
father’s wife, or if they dispute the fact of her being 
a Muslim, she cannot inherit unless she can establish 
her claim by trustworthy evidence. 





‘See Art. 565, 
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The same rule will apply if either the maternity of 
the child or the woman’s faith is unknown, even though 
the heirs offer no opposition. 


Notes. 


Bahrr-ul-Rayek, Vol. 7, p. 278; Radd-ul-Muhtar, 
Vol. 4, pp. 151, 512. 


Baillie, Bk. 5, Chap. 2, pp. 405, 408, 409, 410 ; Hamilton’s 
Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 489 ; Zaidu-nil-Ambani, 
Vol. 2, p. 27 ; Clavel, Vol. 1, p. 283. 

Where a Mahomedan cohabited with a woman as man and 
wife, and recognised a girl as his, according to Mahomedan law, 
such child is entitled to inheritance, provided her parentage be 
not commonly imputed to another—Khairat Aliv. Zahuran, 5 Sel. 
Rep., 8. D. A., 19 (1830). 

Where there is a clear and open declaration of paternity, 
the onus of showing that marriage was impossible is on the other 
side. An acknowledgment of paternity will itself raise the 
presumption of marriage between the person who makes it and 
the mother of the child— Rook Begum v. Walagowhur Shah, 
3 W. R., 187 (1865). 

Mahomedan law is scrupulous in bastardizing the issue of 
any connection, in which it can be shewn by presumption that 
there has been cohabitation and acknowledgment of paternity— 
Roshun Jahan v. Syed Enaet Hossein, 5 W. R., 4 (1866). 

The presumption of legitimacy from marriage follows the 
bed, and whilst the marriage lasts, the child of the woman is 
taken to be the husband’s child ; but this presumption follows the 
bed, and isnot antedated by relation. An antenuptial child is 
illegitimate. A child born ont of wedlock is illegitimate ; if 
acknowledged he acquires the status of legitimacy under Maho- 
medan law. Where, therefore, a child really illegitimate by birth 
becomes legitimated, it is by force of acknowledgment, express 
or implied, directly proved or presumed—Ashrufood Dowlah 
v. Hyder Hossein, 11 M. I. A., 94 (1866). 


The acknowledgment of a Mahomedan child confers on it 
the status of a legitimate son, and on its mother to whom the 
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declaration also extends that of a lawful wife— Wise v. Sunda- 
loonissa, 7 W. R., 138, P. C. (1867). 

According to Mahomedan law the acknowledgment of the 
father renders the son or daughter a legitimate child and an heir, 
unless it is impossible for the son or daughter to have been so— 
Oomda Beebee vy. Syud Shah Jonab, 5 W. R., 132, per Peacock, 
C. J. (1866). 

Where a Mahomedan acknowledges a jperson to be_ his 
daughter, he must be taken to mean his legitimate daughter 
unless the contrary appears—Fuceelun Beebee v. Omdah Bebee, 
10 W. R., 469 (1868). 

An acknowledgment of a child is valid, frst, when the 
age of the parties admits of the party acknowledged being born 
of the acknowledger ; secondly, when the descent of the 
acknowledged has not been established from another; and thirdly, 
when the acknowledged, supposing it able to give an account 
of itself, confirms the acknowledger in his acknowledgment. 
A child, therefore, born out of wedlock, if acknowledged, 
acquires the status of legitimacy—Nujeeb-oonissa v. Zumeerun, 


11 W. R., 426, per Kemp, J. (1869). 

An acknowledgment by «a Mahomedan father renders a son 
or daughter a legitimate child and heir—Wuheedun v. Jusee 
Hossein, 15 W. R., 403 (1871). 

The legitimacy or legitimation of a child of Mahomedan 
parents may properly be presumed or inferred from circumstances, 
without proof either of marriage between the parents or of any 
formal act of legitimation—M. smal Khan v. Fidayat-un-Nissa, 
{. L. R., 3 All., 723 (1881). 

Where a Mahomedan lived and cohabited with a woman, and 
a son was born in his house, who was acknowledged and recog- 
nised by him as his son, held, that such acknowledgment gave 
the son the status of an heir capable of inheriting as being of 
legitimate birtu—M. Azmat Ali Khan v. Lalli Begum, I. L. BR., 
8 Cal. 422; L. R., 9 I. A., 8 (1881). 


The acknowledgment and recognition of children by a Maho- 
medan as his sons givesthem the status of sons capableof inheriting 
as legitimate sons—Sadakat Hossein v. Mahomed Yusuf, 1. L.R.; 10 
Cal., 663; L. BR. 111. A., 81 (1888); Muhammad Allahadad v. 
Muhammad Ismail, I. I. R., 8 All., 234, per Petheram, C. J . (1886). 
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According to Mahomedan law a child really illegitimate by 
birth, becomes legitimated by force of an acknowledgment, 
expressed or implied, directly proved or presumed—Albdul Razak 
v. Aga Mahomed Jafar Bindanim, I. L. R., 21 Cal., 666 ; L. R., 
217.A., 56 (1893). 

See Jeswunt Sing v. Jet Sing, 3 M. I. A., 245 (1844) 3 
Mahomed Reza vy. Inait Razza, 8. D. A., Dec. Beng. 18 (1848) ; 
Waliullah v. Miran Sahib, 2 Bom. H. C. R., 285, per Couch, ©. J. 
(1864) ; Mahtala Bibee v. Haleemoozooman, 10 C. L. R., 293 
(1881); Dhan Bibi v. Lalon Bibi, 1. L. R., 27 Cal., 801 (1900). 


Where there is no evidence of treatment tantamouni to 
acknowledgment of children, it is impossible to distinguish the 
cohabitation from a cohabitation between a man and his 
concubine—Masit-un-nissa v. Pathani, I. L. BR, 26 All., 295 
(1904). | 

The doctrine of acknowledgment is not applicable to a case 
in which the paternity of achild is known, and it cannot be called 
in to legitimatize a child which is illegitimate by reason of the 
unlawfulness of the marriage of its parents—Azizunnissa Khatoon 
v. Karimunissa Khatoon, I. L. R., 23 Cal., 180 (1895). 

See Liagat Ali v. Karimunnissa, I. L. R., 15 All, 396, 
(18938) ; Dhan Bibi v. Lalon Bibi, IL. L. R., 27° Cal. 
801 (1900). 

Unless there is an absolute bar or impediment to a valid 
marriage, acknowledgment has the effect of legitimation where 
either the effect of the marriage or its exact time with reference to 
the legitimacy of the child’s birth, is a matter of uncertainty. 
There can be no doubt that the doctrine of acknowledgment 
is an integral portion of Mahomedan family law, and _ the 
conditions under which it will take effect must be determined 
with reference to Mahomedan jurisprudence, rather than the 
Evidence Act—Fazilatunnissa v. Kamarunnissa, 9 C. W. N. 352 
(1904). 

See Nujmooddeen v. Zuhooran, 10 W. R., 45 (1868) ; Ashruf 
Ali v. Ashad Alz, 16 W. R. 260 (1871) ; Nabokant Roy v. Maha- 
tala Btibee, 20 W. R. 164 (1873) ; Butoolun v. Koolsom, 25 
W.R. 444 (1876). | 

See section 50 of the Indian Evidence Act (I of 1872) ; 
Notes to Art. 148. 
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Art. 851. Where a woman who is neither married bali ‘fs 


nor observing /ddat', acknowledges as son, a child of knowledges : 
en Or 


unknown parentage whose age renders such relationship unknown _ 
possible, her acknowledgment shall he recognised in so P*entss® 
far as she is personally concerned, whether or not the 

child gives its formal consent to the acknowledgment on 

reaching the age of reason.’ 


This acknowledgment entitles the mother and the 


child so acknowledged to inherit from each other provid- 
ed they have no other heirs. 


Notes. 
Radd-ul-Muhtar, Vol. 4, p. 512. 


Baillie, Bk. 5, Chap. 2, p. 407; Zaidu-nil-Ambani, Vol. 2, 
p. 28, Clavel, Vol. 1, p. 284. 


Art. 352. Where a child, of either sex, and of ee 
cnhl 
unknown parentage, acknowledges a man as father or a either sex 


acknowledg- 


woman as mother, and if the difference in the respective os man as 
ages renders the relationship possible, the child’s oe 
declaration, supported by the formal assent of the party mother. 
acknowledged, is sufficient to establish the paternity or 
maternity as the case may be. Such an acknowledg- 

ment renders the child liable for the performance of all 

the duties due towards a father or a mother, and makes 

it binding upon either of the Jatter as the case may be, 

to provide for the child’s maintenance, to watch over 

its education, and to fulffl the other duties incumbent 


on parents. 
On the death of either parent or child, the survivor 


is entitled to his or her share in the estate of the 
deceased. 
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") See Art. 310. ® See Art. 565. 
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Notes. 
Durrul-Mukhtér, Vol. 8, p. 87. 


Baillie, Bk. 5, Chap. 2, p. 405 ; Hamilton’s Hedayah, Vol. 3, 
Bk. 25, Chap. 3, p. 439 ; Zaidu-nil-Ambani, Vol. 2, p. 30. 


Art. 858. The acknowledgment of a man, whose 
parentage is unknown, as brother, is only binding on the 
acknowledging party and does not affect the latter’s 
brothers or other co-heirs. 


Notes. 
Hidaya, Vol. 3, pp. 228, 229; Radd-ul-Muhtar, 
Vol. 4, pp. 512, 513. 


Baillie, Bk. 5, Chap. 2, p. 406 ; Hamilton’s Hedayah, Vol. 3, 
Bk. 25, Chap. 8, p. 440; Zaidu-nil-Ambani, Vol. 2, p. 30; 
Clavel, Vol. 1. p. 225. 

See Shahebzadi Begum v. Himmut Bahadur, 4B. L. R., A.C., 
103 (1869) ; 18 B. L. R., 182, P. C. (1878). 


Art. 354. A child of known parentage cannot be 
validly acknowledged. Such an acknowledgment does 
not entail the oblgation of paying costs of Hazanah', 
nor does it create prohibition of marriage, nor on the 
death of one party does the survivor inherit from the 
deceased. 

Notes. 
_Hidaya, Vol. 3, p. 227. 


Zaidu-nil-Ambani, Vol. 2, p. 32 ; Clavel, Vol. 1, pp. 286, 288. 
See Sale’s Koran, Chap. XX XIII, p. 341. 


Art. 355. Paternity, filiation, fraternity and all 
other relationship can be established by the testimony of 
two trustworthy male witnesses, or by that of one male 
and two female witnesses. 


1 
Setanta 





OEE 8 eer 





1 Or custody of the child, See Art. 380. 
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Notes. 
Zaidu-nil-Ambani, Vol. 2, p. 83. 


See Sections 50, 51 of the Indian Evidence Act (I of 1872). 


SECTION V. FOUNDLINGS (LAKEET). 
(Arts. 856—664. ) 


Art. 856. An abandoned child whether illegiti- 
mate or not, deserves the compassion of its fellow 
creatures, and whosoever finds such a child and leaves 
it to its fate or, after receiving and sheltering it, 
subsequently abandons it, fails in his duty. 


Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 341, 342. 


Hamilton’s Hedayah, Vol. 2, Bk. 10, p. 206 ; Zaidu-nil- 
Ambani, Vol 2, p. 34. 


Art. 35'7. Every foundling is held to be a Mus- 
lim even when found by a person who is a non- 
Muslim, unless it is discovered in a quarter exclusively 
inhabited by Jews or Christians. 


Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 342, 345. 


Hamilton’s Hedayah, Vol. 2, Bk. 10, pp. 206, 237; Zaidu-nil- 
Ambani, Vol. 2, p. 36. 


Art. 358. Without lawful reasons, no one, not even 
a judge, is entitled to remowe a foundling from the person 
who finds and shelters it. 


Where two persons of different religious persuasion 
discover a foundling, preference shall be given to the 
Muslim. If neither are Muslims and if both claim 
the child and are of a similar condition in life, the 
judge will decide to whom the child shall be entrusted. 
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Notes. 
Radd-ul-Muhtar, Vol. 3, p. 343. 


Hamilton’s Hedayah, Vol. 2, Bk. 10, p. 206; Zaidu-nil- 
Ambani, Vol. 2, p. 37. 


Art. 359. Property found on the child is the child’s 
own. The person sheltering the child, if so authorized, 
may use a portion of such property for its mainte- 
nance ; any sum he himself pays cannot be recovered 
without an order from the judge. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 345; Fatawa-i-Kazi 
Khan, Vol. 4, p. 359. 


Hamilton’s Hedayah, Vol. 2, Bk. 10, pp. 206, 207 ; Zaidu-nil- 
Ambani, Vol. 2, p. 37. 


Art. 360. Any person sheltering a foundling must 
educate it and have it taught a suitable trade or 
profession. Such person is justified in making the child 
accompany him wherever he goes, and in receiving gifts 
and remunerations made in the child’s favour. 


Notes. 
Radd-ul-Muhtar, Vol. 3, p. 345; Hedaya, Vol. 2, 
p. 593. 


Hamilton’s Hedayah, Vol. 2, Bk. 10, p. 208; Zaidu-nil- 
Ambani, Vol.2, p. 38. 


Art. 361. Where a foundling is acknowledged while 
alive, a mere declaration is sufficient to establish 
paternity, even when it is made by a Christian or Jew. 


Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 343, 344, 345. - 


Hamilton’s Hedayah, Vol. 2, Bk. 10, pp. 206, 207 ; Zaidu- 
nil-Ambani, Vol. 2, p. 39; Clavel, Vol. 1, p. 291, 
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- Art. 862. Where two persons, neither of whom Where two 
originally received and sheltered the child, acknowledge eit 


paternity in respect of a foundling, failing proof to the foundling. 
contrary, the prior claim will be admitted. 


Where the two claims are made simultaneously, the 
claimant who can indicate some distinguishing mark on 
the child’s body, shall have preference, in default of 
stronger proof by the other party. 


Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 348, 344. 


Hamilton’s Hedayah, Vol. 2, Bk. 10, p. 207; Zaidu-nil-Ambani, 
Vol. 2, p. 40. 


Art. 868. Where a foundling is acknowledged as Where a 
her son by a married woman, the maternity can only be alien 
established by -the husband giving his formal assent to a orale, 
her acknowledgment, or by the woman proving that the 
child was the issue of her union with the husband. If 
necessary she can establish the child’s identity by the 
deposition of a midwife. 


Where a woman jis not married, the declaration of 
two men, or that of one man and two women, is necessary 
to establish her claim to the maternity of a foundling. 


Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 343, 344. 


Zaidu-nil-Ambani, Vol. 2, p. 41. 


Art. 364. Where the foundling is destitute and amine a 
acknowledged by nobody, and where the person who destitute 


discovers the child will not be burdened with its mainte- ede 


nance and education, and on proof that when it was foun nmaitality 

nothing was known of its parents, the State’ becomes fer its main- 
. . ‘ i tenance falls 

responsible for its maintenance and education. on the State. 


ed 





re ee its meee oe 
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Notes. 
Radd-ul-Muhtar, Vol. 3, p. 342. 


Hamilton’s Hedayah, Vol. 2, Bk. 10, p. 206; Zaidu-nil-Ambani, 
Vol. 2, p. 43. 


CHAPTER II. 
THE DUTIES OF PARENTS TOWARDS THEIR CHILDREN, 
(Arts. 8365—407.) 


Art. 865. It is the duty of every father to attend 
to the education of his child, and in accordance with his 
own condition in life and the child’s aptitude, to see that 
it is taught a trade or profession. He must protect his 
child’s interests, and where it has no means of its 
own, he is bound to maintain the child, if a boy, until 
he can earn his own living, if a girl, until she is married. 

The mother, on her part, must see that her child is 
properly cared for, and in certain cases must herself 
suckle the child. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 180; Radd-ul-Muhtar, 
Vol. 2, p. 782. 

Zaidu-nil-Ambani, Vol. 2, p. 43. 


SECTION 1.—SUCKLING (RAZAAT) 


(Arts. 365—874.) 


Art. 366. A mother is bound to suckle her child 
in three cases :— 

1. When neither the father nor the child can 
afford to pay for a wet-uurse, and no one can be found to 
suckle the child gratuitously. 

2. When no other nurse than the mother is 
obtainable. 
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3. When the child refuses to take the breast of 
any other woman. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 732. 


Baillie, Bk. 6, Chap. 2, p. 455; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146 ; Zaidu-nil-Ambani, Vol. 2, p. 45. 


Art. 367. Where a mother refuses to suckle a 
child and there is no obligation on her part to do so, the 
father must procure a wet-nurse who will suckle the 
child at its mother’s residence. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 732. 


Baillie, Bk. 6, Chap. 2, p. 455 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146; Zaidu-nil-Ambani, Vol 2, p. 46. 


Art. 368. A mother who suckles her own child 
during the subsistence of her marriage with the child’s 
father or during the period of Jddat' consequent upon a 
revocable repudiation,’ is not entitled to remuneration 
for so doing. Should, however, a husband engage his 
wife to suckle his child by another bed, she would be 
entitled to remuneration. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 733. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 4, p. 146 ; 


Zaidu-nil- Ambani, Vol. 2, p. 46. 


Art. 369. <A wife, who is irrevocably repudiated 


and who suckles her own child, during the period of 


Iddat’ consequent upon such repudiation’ by the child’s 
father, is eutitled to remuneration. 


ed 


' See Art. 310. * See Art. 227. ® See Art. 239. 
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Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 177. 
Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15,s. 4, p. 146 ; 
Zaidu-nil-Ambani, Vol. 2, p. 36. 
See Sale’s Koran, Chap. LXV, p. 55. 


Art. 370. When the period of Jddat has expired, 
the repudiated mother, unless she demands higher remu- 
neration, is entitled to preference over a strange nurse. 

When such nurse consents to suckle the child 
gratuitously or for a salary lower than is customary, while 
the mother claims the full amount usually paid in such 
cases, the child will be confided to the strange nurse who 
must suckle it at its mother’s residence. 

Notes. 

Tahtavi, Vol. 2, p. 276; Radd-ul-Muhtar, Vol. 2, 
pp. 689, 733. 

Baillie, Bk. 6, Chap. 2, p. 456 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146 ; Zaidu-nil-Ambani, Vol. 2, p. 47. 


Art. 371. When a mother who is under no obli- 
gation to suckle her child,’ is engaged to do so, she 
is entitled to remuneration, even though she has made no 
actual contract to that effect with the child’s father for 
a period extending to two years. 


Notes 
Radd-ul-Muhtar, Vol. 2, p. 734. 


Zaidu-nil-Ambani, Vol. 2, p. 48. 
See Sale’s Koran, Chap. II, pp. 27, 28. 


Art. 872, Where remuneration for suckling is com- 
pounded for, it is equivalent to a contract for hire. 
Where a mother compounds for the suckling of the 
child by accepting a certain sum of money, such 
+ See Art. 286. 
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transaction is void if entered into during the subsistence of 
the marriage or during the period of IJddat', consequent 
upon a revocable repudiation’ ; if entered into during, or 
subsequent to, Jddat consequent upon an irrevocable 
repudiation’, perfect or imperfect, the transaction is valid, 
and both the contracting parties must abide by their 
stipulation. 
Notes 
Radd-ul-Muhtar, Vol. 2, p. 734. 


Zaidu-nil-Ambani, Vol. 2, p. 49 ; Clavel, Vol. 1, p. 304. 


Art. 878. Remuneration due to the mother for 
suckling is not lost by the father’s death. It constitutes 
a debt due to the mother, and in respect of which she 


stands on an equal footing with the other creditors of 
the estate. 
Notes. 


Radd-ul-Muhtar, Vol. 2, p. 734. 
Zaidu-nil-Ambani, Vol. 2, p. 49. 


Art. 374. A hired wet-nurse, upon expiry of her 
agreement, can be compelled to renew it if the child 
refuses the breast of any other nurse. She is not bound 
to reside in the house of the child’s mother, unless there 
be an agreement to that effect. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 732. 
Baillie, Bk. 6, Oh. 2, p. 455 5 Zaidu-nil-Ambani, Vol. 2, p. 50. 


SECTION II.——FOSTERAGE, AND THE IMPEDIMENTS TO 
MARRIAGE ARISING THEREFROM. 


(Arts. 876—879.) 


Art. 875. Fosterage creates an impediment to mar- 
riage and arises when a child is suckled by a woman other 
1 See Art. 310. * See Art. 227. ®*See Art. 239. 
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than its mother before it is two years old, even if 
suckling takes place after the child is weaned. 


One drop of milk sucked by a child from the 
breasts of » woman or poured into the child’s mouth, or 
injected into its nostrils, provided the drop is swallowed, 
is sufficient to create an impediment to marriage, even 
if the milk is drawn from the breast of a dead 
woman. 


Notes. 


Tahtavi, Vol. 2, p. 93; Radd-ul-Muhtar, Vol. 2, 
pp. 436, 437, 488, 439, 443. 

Hamilton’s Hedayah, Vol. 1, Bk. 3, pp. 67, 70; Zaidu-nil- 
Ambani, Vol. 2, p. 51. 

See Sale’s Koran, Chap. II, pp. 27, 28, and Chap. 1V, p. 63. 


Art. 376. Every woman who suckles an infant, boy 
or girl, during the two years’ period fixed for suckling 
is regarded in the same light as the child’s mother, 
while her husband is looked upon as the child’s 
father. 

All the legitimate children, begotten or to be 
begotten by the foster mother and by the foster father, 
shall be regarded as the brothers and sisters of the 
child to whom the woman acts as wet-nurse. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 437, 438, 439, 442, 446; 
Tahtavi, Vol. 2, p.96; Fatawa-i-Alamgiri, Vol. 2, p. 50. 

Hamilton’s Hedayah, Vol. 1, Bk. 3, pp. 68, 69, 70; Zaidu- 
nil-Ambani, Vol. 2, p. 54. 


Art. 87'7. Forterage induces the same impediment 
to marriage as blood relationship or affinity. Thusa man 
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is forbidden to marry his foster mother, foster grand- 
mother, foster daughter or foster granddaughter, his full 
foster sister or his half foster sister, his foster niece 
either by his paternal or maternal aunt, and the wife of 
his foster son or of: his foster father. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 439, 440, 441, 442. 


Hamilton’s Hedayah, Vol. 1, Bk. 3, p. 69 ; Zaidu-nil-Ambani, 
Vol. 2, p. 56. 


Art. 378. Where aman has two wives, one adult Where a 
‘ ‘ man has two 
with whom he has consummated marriage, and the wives and 


other an infant, and the former suckles the latter, during re {1s 
the two years’ period of suckling, both the marriages are 
thereby annulled and a perpetual impediment is created 


to aremarriage with either of the women. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 444, 445. 


Hamilton’s Hedayuh, Vol. 1, Bk. 3, p. 71 ; Zaidu-nil-Ambani, 
Vol. 2, p. 62. 


Art. 379. Fosterage is proved by the testimony of How foster- 
two men, or of one man and two women of known thehed 
integrity. 

As soon as the impediment is proved, the judge will 
dissolve the marriage, and order the separation of the 
married parties. Where the separation takes place before 
consummation of the marriage, the husband is not liable 


for dower, but if the marriage has been consummated, 
the husband pays whichever is the smaller, the stipulated 
or the proper dower. 
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During the period of Iddat' the wife is entitled to 


neither lodging nor maintenance. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 447, 448. 


Hamilton’s Hedayah, Vol. 1, Bk. 3, p. 72 ; Zaidu-nil-Ambani, 
Vol. 2, p. 64. 


SECTION U1.—-HAZANAH OR CUSTODY OF THE CHILD, 


(Arts. 880—393. ) 


A mother is Art. 380. Every mother, provided she fulfils the 
entitled to aie @° : 

the custody necessary conditions,’ is entitled to the custody of her 
panned child, of either sex, durmg the subsistence of the mar- 


riage or after its dissolution, and to bestow upon it such 
attention as its infant years demand. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 687. 


Baillie, Bk. 4, Chap. 2, p. 456 ; Hamilton’s Hedayah, Vol. 1. 
Bk. 4, Chap. 15, p. 138 ; Zaidu-nil-Ambani, Vol. 2, p. 65 ; Clavel, 
Vol. 1, p. 317. 

See Sections 8, 24 of the Guardian and Wards Act (VIII of 
1890). Section 24 is as follows :-— 

“ A guardian of the person of a ward is charged with the 
custody of the ward and must look to his support, health and 
education, and such other matters as the law to which the ward 
is subject requires.” 

Where a woman was repudiated by her husband, and the 
repudiation was not revoked, held, that according to Mahomedan 
law the custody of theinfant daughter should remain with her 
mother until she attained the age of puberty—Hamid Ali v. 
Imtiazan, 1. UL. R., 2 All., 71 (1878). 


pee te A NG YF See mr 


1 See Art. 310. > See Art. 382. 
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It is clear according to Mahomedan law, that the mother is 
of all persons best entitled to the custody of infant children. 
She forfeits this right on her marrying a stranger—Beedhun 
Bibee v. Fuzloollah, 20 W. R., 411, per Kemp, J. (1873). 

See Vohamuddy Begun v. Omdutoonnisa, 138 W. R., 454 
(1870). 


Art. 381. Unless the father or the guardian is Except when 
apprehensive that the child is likely to be taught some cipeehedaas 
other faith than Islam, the mother or any other person orange of 
entrusted with the custody of the child, even though 
a Christian woman or a Jewess, is entitled to retain 
such custody, until the child has attained years of dis- 


cretion in matters of religion. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 693. 
ZAaidu-nil-Ambani, Vol. 2, p. 66. 


Art. 382. In order to exercise the right of (uali- 
: . ; . fications 
custody in respect of a child, a woman whether she is jecessary 
the mother or a relation, must be adult, of sound (7° vight of 
mind, trustworthy, virtuous, and in a position to protect vustody iv 


: ; : respect of a 
the child and watch over its education. She must not child. 
be an apostate, nor must she be married to a_ stranger, 
unless he be related to the child within the prohibited 
degrees.’ 
Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 687, 696. 


Aaidu-nil-Ambani, Vol. 2, p. 66; (Clavel, Vol. 1, p. 319. 


Art. 388. A woman entrusted with the custody How such 


of a child, whether she is the child’s mother or a relation, Al tg on 


ae ee 
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’ See Art, 22, 
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loses her right to such custody if she enters into a 
marriage contract with a man who is not related to 
the child within the prohibited degrees.' Should she 
forfeit her right to the custody of a child, this right 
passes to one of her female relations possessing the 
necessary qualifications. If no such relation exists, the 
father or the guardian, can claim the custody of the 
child ; but the right thus forfeited is revived upon the 
disappearance of the cause that led to its forfeiture. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 693, 694. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 14, p. 1388 ; 
Zaidu-nil-Ambani, Vol. 2, p. 67. 

The mother loses the right of custody of an infant on her 
marrying a stranger —Beedhun Bibee v. Fuzloollah, 20 W. R.,411, 
per Kemp, J. (1873). | 

Where a girl, the issue of a Christian marriage, lived under 
her Christian mother’s protection up to the age of fourteen years, 
and her mother became a Mahomedan and married another man, 
she was ordered to be removed from the guardianship of her 
mother, notwithstanding the girl’s wish to remain with her mother, 
and placed under a Christian guardian— Helen Skinner v. Sophia 
Evelina Orde, 10 B. Lh. BR., 125, P. C. (1871). 

Discretionary power of Courts to give or refuse to give to 
the mother the possession of an illegitimate infant discussed—2 
Str., 271 (1814). 

A divorced Mahomedan mother not shown to be of bad 
character is entitled to the guardianship of her daughter up to the 
age of nine years—Morris Sel. Dec., S. A., Bom., Part II, 29 
(1849). 

A guardian appointed under the will of the putative Maho- 
medan father of an illegitimate child, has no claim to the custody 
of such child against the mother—5 Dec. N.-W. P., 39 (1850). 








1 Seo Art, 22. 
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A Mahomedan mother has a preferential right to the custody 
of her married infant daughter over the infant’s husband— Wazeer 
Ali v. Kaim Ali, 5 N. W. P., H.C. R., 196. (1872). 


Art. 384. In default of the mother, the custody 
of the child devolves on the mother’s maternal line in 
preference to her paternal line, the nearer relation 
excluding the more remote. Thus, should the mother 
to whom in the first place the custody of the child was 
entrusted, die or marry a stranger, or should she be 
incompetent to retain custody of the child the right 
passes to her mother, and tailing the mother to the 
following relations :— 


The maternal grandmother, the paternal grand- 
mother, full sister, uterine sister, consanguine sister, full 
sister’s daughter, uterine sister’s daughter, full maternal 
aunt, uterine maternal aunt, consanguine maternal aunt 
consanguine sister’s daughter, brother’s daughter, full 
paternal aunt, full paternal uterine aunt, consanguine 
paternal aunt, mother’s maternal aunt, father’s maternal 
aunt, mother’s paternal aunt, father’s aunt. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 692. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 14, p. 138 ; Zaidu- 


nil-Ambani, Vol. 2, p. 68 ; Clavel, Vol. 1, p. 318. 
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following the order of succession. It thus falls in the 
first place to the child’s father, then to its grandfather, 
to its full brother, to its consanguinc brother, to its full 
brother’s son, to its consanguine brother’s son, to its 
full uncle, and then to its consanguine uncle. 


Where in the case of the father’s relations there 
are two of the same degree, preference shall be given to 
the elder or to the most virtuous. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 692, 693. 


Hamilton’s Hedayah, Vol. 1, Bk. 4. Chap. 14, p. 138; Zaidu- 
nil-Ambani, Vol. 2, p. 70. 


Art. 386. Failing a male paternal or Asub' relation, 
or if he be of unsound mind, profligate or untrust- 
worthy, the child is to be entrusted to a uterine relation? 
within the prohibited degrees of relationship in the 
following order :—to the maternal grandfather, then to 
the uterine brother, to his son, to his uterine paternal 
uncle, to his full maternal uncle, to his consanguine 
maternal uncle, or to his uterine maternal uncle. The 
daughters of uncles or aunts are only entrusted with the 
custody of girls; and the sons of uncles and aunts 
are only entrusted with the custody of boys. 


Where a girl has no other relation than a male 
cousin, the judge may place her in his custody, 
provided he be trustworthy ; otherwise the judge will 
entrust the child to some woman deemed to be a fit 
and proper person. 





» Agnate. ¥ Zouvil Arkham, 
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Notes. 
Radd-ul-Muhtar, Vol. 2, p. 693. 
Zaidu-nil-Ambani, Vol. 2. p. 71. 


The brother of the mother of an infant girl, whose parents 
are dead, is entitled, according to Mahomedan law, to the custody 
of her property in preference to a woman, who is not connected 
with the minor by any relationship—In the matter of Jmam 
Bukhseh, 1. L. R., 9 Cal., 599 (1883). 


A Mahomedan grandmother is entitled to the custody of a 
girl, where her mother has forfeited guardianship by reason of 
her marrying a stranger—Fuseehun v. Kajo, 1. L. R., 10 Cal., 15 


(1883). 


Where a girl has not attained the age of puberty, the mater- 
nal grandmother is her proper guardian, in preference to her 
paternal uncle--Bhoocha v. Hlaht Bua, 1. L. R., tL Cal, 574 
(1885). 


Art. 387. When a woman whose duty it is to 
take custody of the child, refuses to fulfil this duty, she 
can be compelled to do so, if she is unmarried and 
there is no other relation competent to do so, or if the 
relation next in order refuses the responsibility. 


Notes. 
Radd-ul-Muhtiar, Vol. 2, pp. 689, 690. 
Zaidu-nil-Ambani, Vol. 2, p. 72 ; Clavel, Vol. 1, p. 322. 


Art. 388. The expenses of the child's custody are 
separate from those of maintenance and suckling. The 
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for its custody, nor for its suckling, food, clothing. or 
lodging. 
Notes. 
Radd-ul-Muhtar, Vol. 2, p. 691. 


Zaidu-nil-Ambani, Vol. 2, p, 73. 


Art. 389. Where a mother is entrusted with the 
custody of her child, either during the marriage, or 
during the period of Jddat' consequent upon a revocable 
repudiation,’ she is not entitled to any remuneration. 
But if she is entrusted with the custody of the child 
after the marriage is irrevocably dissolved, or when 
she is married to a relation of the child within the 
prohibited degrees,’ she is entitled to remuneration. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 690, 691. 
Aaidu-nil-Ambani, Vol. 2, p. 74. 


Art. 390. Where both the father and the child are 
without means, and there are no relations within 
the prohibited degrees, who will gratuitously undertake 
the child’s custody, the mother, in spite of her refusal 
to take charge of the child without remuneration, can 
be compelled to do so and to attend to its education. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 688, 692. 


Zaidu-nil-Ambani, Vol. 2, p. 76 


Art. 891. For a boy the right of custody ceases 
at the age of seven years, and for a girl at the age of 


See Art. 310. * See Art. 227, ® See Art. 22. 
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At these ages the father can claim and withdraw 
the child, and in case of refusal, the person who has 
custody of the child can be compelled to give up the 
child. On her part, if she wishes to give up the child, 
she can compel the father to withdraw him. 


When the child isa boy and has neither father nor 
grandfather, he must be placed in the charge of a near 
paternal male relation, but if a girl she can only be placed 
in charge of a male relation, who is within the prohibited 
degrees of marriage. 


Where the child has no paternal male relation, 
it must be left in the charge of the person in whose 
custody it is, unless the judge can find a more capable 
or trustworthy person as a guardian. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 694, 695. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 14, p. 139 ; Zaidu- 
nil-Ambani, Vol. 2, p. 77. 


The mother is, according to Mahomedan law, the proper 
person to have charge of an infant son under the age of seven 
years—Futteh Ali Shah v. Fuzeelutunnissa, W. R. Sup. Vol., 131 
(1864). 


It is perfectly clear, according to Mahomedan law that 
the mother is entitled to the custody of a child, if a boy, he is to 


remain in that custody till seven years, and if a girl till puberty — 
In the matter of Tayheb Ally, 2 Hyde, 63 (1864). 


According to the Shia School of Mahomedan law, the 
custody of a female child résts with the mother only up to the 
seventh year—Raj Begum v. Reza ITossein, 2 W. R., 76 (1865). 


According to Mahomedan law a paternal uncle has no legal 
right to the guardianship of the property of the minors in pre- 
ference to the mother, while it is admitted that the mother has 
the preferential right to the custody of their persons—-Alimodeen 
Moallem v. Syfoora Bibee, 6 W. R., 125 (1866). 
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A Mubomedan mother has the right to the custody of the 
person of her minor son up to the age of seven years—In the 
matter of Ameeroonissa, 11 W. R., 297 (1869). 


The right to the care and custody of a Mahomedan girl 
belongs not to the husband, but to her mother until she attains the 
age of puberty—-In the matter of Ahatija Bibi, 5 B. L. R., 557, 
per Norman, J. (1870). 

Although the mother’s custody of an infant wife who has not 
attained puberty may be legal, custody by tbe husband is not 
necessarily illegal under Mahomedan law—In the matter of Afahin 
Bili, 13 B. L. BR. 160 (1874). 

Where a Mahomedan woman sued for the custody of her 
minor sister as her legal guardian, held, that although she would 
be prima fucte entitled to the guardianship of her younger sister, 
yet her own bad character and manner of life must be held to dis- 
qualify her according to Mahomedan law—Abasi v. Dunne, I. Mh. 
R., 1 All., 498 (1878). 

According to the Shia School of Mahomedan law, a mother is 
entitled to the custody of her daughter, unless she has committed 
some act of impropriety—In the matter of /Hosseint Begum, I. 1, 
R., 7 Cal., 484 (1881). 

According to Mahomedan law the effect of the contract of 
marriage is to place the wife under the dominion of the husband, 
but notwithstanding the marriage the right to the care and 
custody of a girl belongs not to the hushand but to her mother, 
until she attains the age of pubertv—Nur Kadir v. Zulaikha 
Bibee, 1. L. R, 11 Cal., 649 (1885). 

Under Mahomedan law, a mother’s title to the custody of her 
children remains until they attain the age of seven years—ZJdu_ v. 
Amiran, 1. TL. R., 8 All., 322 (1886). 

A Mahomedan father governed by the Shia School of Maho- 
medan law, is entitled to the custody of his children after they 
have attained the age of seven years. The mother would be en- 
titled to the custody of a girl only until she was seven years— 
Lardii Begum v. Mahomed Amir Khan, I. L. R14 Oal., 615 
(1887). 

A Mahomedan mother is entitled to the custody of her 
daughter in preference to the father until the girl attains the 
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age of puberty— Kurban jv. King-Emperor, 1. L. R., 82 Cal. 
444, per Harington, J. (1904). 

See Muchoo v. Arzoon Sahoo, 5 W. R., 235 (1866); In the 
matter of Sazthri, I. L. R., 16 Bom. 307 (1891) ; In the matter 
of Joshy Assam, 1.1. R., 28 Cal., 290, per Sale, J. (1895) ; 
Mokoond Lal Sinaha ve Nobodip Chinder Singha, 1. Ta. R., 25 
Cal.. 881 (1898). 


Art. 8892. While the custody lasts, neither the Custodian’s 
child’s father nor any other guardian, can take the child bse ce 
away from the place in which the custodian resides °"¢ 
without her consent. 

But if the custodian marries a stranger and if there 
be uo other female relation of the mother competent to 
be entrusted with the custody, the father can withdraw 
the child. On the other hand if the custodian’s right, 
or the right of any of her relations revives, the father 
must immediately return the child te the former 
custodian or competent relation. 


Notes. 
Radd-ul-Muhtar Vol. : 2, p. 697, 698. 


Aaidu-nil Ambani. Vol. 2, p. 78. 


Art. 393. During the period of ddat' consequent Wite's right 
e ° e ry to . 
upon repudiation, a mother can in no instance remove <hild during 


the child entrusted to her care from the place in which 4nd after 
Iddat con- 


the father lives. sequent 
upon repu- 


After the expiry of her /ddat, she cannot remove “tion. 
the child to any great distance from the place in which 
the father lives, without the latter’s consent; such as 
from one town to another town, or from a village to 
a town, or from one village to another, unless she was 


nr rt a me od 
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born in the place to which she wishes to transfer the 


child. 


But if she was not born in the place to which she 
wishes to remove the child, or if she was born but not 
married there, she cannot remove the child without the 
father’s consent, unless the place be at such a distance 
as to enable the father to visit the child and return the 
same day before nightfall. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 697. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 14, pp. 189, 140; 
Aaridu-nil-Ambani, Vol. 2, p. 79 ; Clavel, Vol. 1, p. 324. 


Nocustodian Art. 394. No person having the custody of a child 


except : : 
nother can Other than the mother, can in any case remove it from 


remove cnt (HG place in which the father lives without his consent. 


without 
father’s con- 
sent. 
Notes, 
Radd-ul-Muhtar, Vol. 2, p. 697. 
Zaidu-nil-Ambani, Vol. 2, p. 7%. 
SECTION IV.——THE DUTIES OF A FATHER WITH REGARD 
TO THE MAINTENANCE OF HIS CHILDREN. 
(Arts.894—407, ) 

Duties of a Art. 395. Every father is bound to provide food, 
father to- 


wards his raiment, and lodging for his child if without means, 

children. whether it be a boy or a girl. In the case of a boy the 
obligation lasts until he is able to provide for his own 
needs by his labour, in the case of a girl until she is 
married. 
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Notes. 


Bahrr-ul-Rayek, Vol. 4, p. 218 ; Fatawa-i-Alamgiri, 
Vol. 2, p.178; Radd-ul-Muhtar, Vol. 2, pp. 727, 728, 
729. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 4, p. 146 ; 
Zaidu-nil-Ambani, Vol. 2, p. 74; Clavel, Vol. 1, p. 297, 


Art. 896. A father is obliged to maintain his Where 
adult son if he be without resources, crippled, or suf- ieee 
fering from an infirmity that renders him unable to work amtenanes 
for his own livelihood. He is also responsible for the »n. 
maintenance of his adult unmarried daughter, if 
she is without resources, even though she has no 


infirmity. 


Notes, 


Radd-ul-Muhtar, Vol. 2, p. 729. 


Baillie, Bk. 6, Chap. 2, p. 458; Gaidu-nil-Ambani, Vol. 2, 
p. SL. 


Art. 397. A father is alone responsible for the wher 
maintenance of his children, who are without means of ie 
their own, unless he himself is poor and also infirm or ea 
suffering from a malady which prevents him from eae 
carrying out his obligation. The maintenance of the | 
children then devolves upon those relations, whose duty 
it is to maintain the children in the case of the father’s 


death. 


Notes. 


Rudd-ul-Muhtar, Vol. 2, p. 730. 


Zaidu-nil-Ambani, Vol. 2, p. 84. 


Where father 
is poor but 
in go 

health. 


Where the 
mother 
becomes 
responsible 
for the 
maintenance 
of her 
children. 


Where near 
relations 
become 
responsible 
for child- 
ren’s main- 
tenance. 
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Art. 398. <A father who is poor, but who does 
not suffer from any infirmity or malady, cannot be 
released by reason of his poverty from the duty of main- 
taining his children. It 1s his duty to provide for them 
by his labour. If he refuses to work for them, although 
capable of doing so, he can be compelled under penalty 
of imprisonment. Should the proceeds of the father’s 
labour be not sufficient to satisfy the needs of his 
children, or should he fail to find work, the nearest 
relations in easy circumstances shall be called upon to 
make up the deficiency. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 728, 730. 


Baillie, Bk. 6, Chap. 12, p. 456: Zaidu-nil-Ambani, Vol. 2. 
p. 4, 


Art. 399. Wherea father is destitute, the mother, 
if she has the means, becomes responsible for the 
maintenance of her children. Whether it be the mother 
or any other relation who advances the money for 
maintenance, the sums advanced remain a debt against 
the father, to be recovered when he is in_ easier 
circumstances. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 728, 730. 


Buillie, Bk. 6, Chap. 2, pp. 457, 458 : Zaidu-nil-Ambani. 
Vol. 2, p. 843 Clavel, Vol. 1, p. 299. 


Art. 400. Where a father is dead or held to be 
so, and leaves a winor child without means, or an adult 
child who is infirm, and in either case having ascendants 
in easy circumstances, if the latter be all related in 
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the same degree to the deceased but cannot all inherit 
from him, the ascendant who would inherit is responsible 
for the maintenance. Thus, if a child has a paternal 
grandfather and a maternal grandfather, both in easy 
circumstances, it is the duty of the former to provide for 
his grandchild’s maintenance. 


Where the ascendants can all inherit from the 
deceased, they are all bound, proportionately to their 
respective rights in the estate to share in providing 
for the child’s maintenance. Thus, if the child has a 
mother and a paternal grandfather, the latter is liable 
for two-thirds and the mother for one-third of the 
maintenance. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 737. 


Zaidu-nileAmbani, Vol. 2, p. 87. 


Art. 401. Where a tather 1s dead or held to be 
so, and leaves a minor child without means, or an adult 
child who is infirm, and there are in either case ascendant: 
and collateral relations, who cannot all inherit from the 
deceased, the nearest ascendant is alone liable for the 
maintenance, whether he or a collateral relation is the 
sole heir. Thus, if a child without means, has a paternal 
grandfather and a full brother or a maternal grand- 
father and an uncle, in either case it is the vrandfather 
who will bear the expenses of maintenance. 


Ifthe ascendants and collateral relatiuns can all 
inherit from the deceased, they must bear the cost of 
the child’s maintenance between them in proportion to 
their respective shares in the inheritance. Thus, if a 
child has a mother and a full brother, or a full nephew 


Where the 
ixcendants 
become 
responsible 
before 
collateral 
relations. 
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or a full uncle, the mother will pay one-third and the 
male paternal relation two-thirds of the maintenance. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 737. 
Zvidu-nil-Ambani, Vol, 2, p. 89 ; Clavel, Vol. 1, p. 300. 


Art. 402. Where a father is missing and leaves 
behind him children to whom maintenance’ is due and 
also leaves property in his house of such nature as may 
be used for maintenance, the judge can order mainte- 
nance out of such property. Ifthe absent father leaves 
property in deposit, or has a debt due to him, the judge 
can order payment of the maintenance out of the 
deposit or debt, provided that either can be made use of 
for such a purpose, and the depositary or creditor 
respectively admits the deposit or the debt. 


A child without means can also take what is 
necessary for its subsistence out of property left by 
its absent father, provided that such property can be 
made use of for maintenance. 


Notes. 


Fatawa-i-Alamgiri, Vol. 2, pp. 178,179; Radd-ul- 
Muhtar, Vol. 2, p. 731. 


Zaidu-nil-Ambani, Vol. 2, p. 91. 


Art. 408. A father is not responsible for the 
maintenance of the wife of his minor son, who is without 
means, unless he has undertaken to be so. He can 
nevertheless be ordered to provide for her maintenance, 


Fe a a 





en 


‘See Art. 575. 
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which he can recover from the son, when his position in 
life improves. 
Notes, 
Radd-ul-Muhtar, Vol. 2, p. 699. 

Baillie, Bk. 6, Chap. 3, p. 463; Zaidu-nil-Ambani, Vol. 
2, p. 95. 

A Court is not competent to award to a Mahomedan daughter- 
in-law a monthly allowance for maintenance against her father- 


in-law—Meer Ubdool Kureem v. Fukhroonisa, 8 8. D. A., 60 
(1820). 


Art 404. When a minor son becomes old enough Where 
to earn money by his labour, his father can set him to Se ce 
work or can have him taught a trade which will enable See. 
him to earn his own living. A father can employ his 
son’s earnings in providing for the latter’s maintenance, 
and if there is any surplus, can lay it by, and hand 


it over to the boy on his attaining majority. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 728, 729; Fatawa-i- 
Alamgiri, Vol. 2, p. 178. 
Baillie, Bk. 6, Chap. 38, p. 458 ; Zaidu-nil-Ambani, Vol. 2, 
p. Sl. 


Art. 405. Where a mother complains of the where the 
inadequacy of the sum allowed by the father for her childs tnaiee 
child’s maintenance or of the father’s refusal to pay for tevance is 

inadequate 


maintenance, the judge shall fix the amount and order it ee dudes 
sha x 8 


to be paid to the mother for the benefit of the child. amount. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 728, 729; Fatawa-i- 
Alamgiri, Vol. 2, p. 177. 
Zaidu-nil-Ambani, Vol, 2, p. 95. 
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Mother may Art. 406. A mother can validly come to an 
eect agreement with the father as to the sum due for the 
de, cha ' maintenance of their children. Should the sum agreed 


nance. upon exceed that which the children require, the 
surplus need not be returned to the father, but if the 
sum agreed upon be insufficient, the father must 
raise it to the necessary amount. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 178. 


Baillie, Bk. 6, Chap. 2, p. 459 ; Zaidu-nil-Ambani, Vol. 2, . 
p. 96. 


Debt f : 
ante. Art. 407. A debt for maintenance decreed by a 


nance judici- jydge in favour of a child without means, is not extin- 
ally decreed. . . é 
guished if left unclaimed for one month or more, even 
when the child’s mother has borrowed money for its 
maintenance without first obtaining an order from the 


judge. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 748, 745; Fatawa-i- 
Alamgiri, Vol. 2, p. 177. 


Zaidu-nil-Ambani, Vol. 2, p. 97; Clavel, Vol. 1, p. 301. 


CHAPTER. III. 
MAINTENANCE OF PARENTS BY THEIR CHILDREN, 


(Arts. 408—414.) 


Children res- Art. 408. Children of either sex, minor or 
ponsible for 


maintenance adult if in easy circumstances are responsible for the 
of their as- : 
cendants ™mamtenance of poor parents and grandparents, 


lous whether they are infirm or able to earn their own 
living. 
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Notes. 


Fatawa-i-Alamgiri, Vol. 2, pp. 178, 179 ; Radd-ul- 
Muhtar, Vol. 2, p. 736. 


Baillie, Bk. 6, Chap. 3, p. 461 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, 8. 5, p. 147; Zaidu-nil-Ambani, Vol. 2, p. 99. 

See Sale’s Koran, Chap. XXXI, p. 336. 

A Mahomedan is not bound to maintain his widowed step- 
mother—Budday Sath v. Zoonoo Bee, Dec. Mad. 8. A., 199 (1858). 


Art. 409. Where a father is infirm or ill and 
unable to take care of himself, his child must pay 
for the maintenance of a servant, in order that his 
wants may be attended to. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 736; Fatawa-i-Alam- 
giri, Vol. 2, p. 179. 


Hamilton’s Hedayah, Vol. J, Bk. 4, Chap. 15, s. 5, p. 147; 
Aaidu-nil-Ambani, Vol. 2, p. 101. 


Art. 410. No child is obliged to maintain its 
mother if she has married a second time, as this obliga- 
tion rests entirely upon her husband ; but if the second 
husband be in embarrassed circumstances, or be absent 
and have left no property the child, if in a position to 
do so, must maintain its mother and recover the 
amount from the husband when he returns or becomes 
solvent. 

Notes. 


Radd-ul-Muhtar, Vol. 2, p. 735. 
Zaidu-nil-Ambani, Vol. 2, p. 101. 


Art. 411. The maintenance of a poor father is 
not incumbent ona child who is also poor, unless the 
latter is able to work for its living while the father is 
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infirm and unable to do so. The poor mother is held in 
the same light as the infirm father, even though she 
suffers from no infirmity, 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 735. 


Baillie, Bk. 6, Chap. 8, p. 462; Zaidu-nil-Ambani, Vol. 2, 
p. 102, 


Art. 412. Where an absent child leaves behind him 
any property or a debt which is due to him, the judge 
can order that the destitute parents of the absent child 
shall be maintained out of such property or debt, 
provided it can be made use of for such a purpose. 


Notes 
Radd-ul-Muhtar, Vol. 2, pp. 722, 742, 748, 
Zaidu-nil-Ambani, Vol. 2, p. 108. 


Art. 418. ‘The maintenance of the aged, the 
crippled and the sick who are without means and without 
relations falls upon the bact-wl-mal.' 


Notes. 


Radd-ul-Muhtar, Vol. 3, p. 306. 
Zaidu-nil-Ambani. Vol. 2, p. 105. 


Art. 414, The obligation of children to maintain 
their poor parents, is irrespective of their shares in the 
inheritance of their parents and is based on_ their 
condition in life. Thus a son and a daughter, both in 
a condition to provide maintenance, must each contribute 


one-half. 


\ 2h the public treasury. 
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In the same manner two sons in easy circumstances, 
one of whom is a Muslim and the other a Christian 
or a Jew, must each provide one-half of the main- 
tenance. 

Grandchildren of either sex related in the same 
degree must contribute equally to the maintenance of 
their ascendants. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 735, 736 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 179. 
Baillie, Bk. 6, Chap. 3, pp. 463, 464 ; Zaidu-nil-Ambani, Vol. 
2, p. 106. 


(CHAPTER IV. 
WAINTENANCE OF RELATIONS OTHER THAN ASCENDANTS 
AND DESCENDANTS, 


(Art. 416—419.) 


Art. 415. The hability to maintain a poor relation 
in need of assistance is distributed among his relations 
within the prohibited degrees, in proportion to the 
shares they would take in his mheritance. 


The law makes no difference between claims for 
maintenance made by minors of either sex, or male adults 
who are infirm and unable to earn their livelihood, and 
between claims made by adult females enjoying good 
health and able to work. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 739, 740. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 5, pp. 147, 
148 ; Zaidu-nil-Ambani, Vol. 2, p. 108. 


See Sale’s Koran, Chap. II, p. 48. 
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Art. 416. Difference of religion does away with 
the obligation of maintenance, unless the claimant is the 
wife, an ascendant or a descendant of the party liable for 
the maintenance and is a non-Muslim. Thus a Muslim 
is in no way liable for the maintenance of his non-Muslim 
brother and wwce versd. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 181. 


Baillie, Bk. 6, Chap. 3, p. 466 ; Hamilton’s Hedayah, Vol. 1, 
Bh. 4. Chap. 14,8, 5, p. 147: Zaidu-nil-Ambani, Vol. 2, p. 111. 


Art. 417. The uterine relation outside the prohi- 
bited degrees' is free from any obligation to provide 
maintenance so long as there exists a relation with 
whom marriage is prohibited. Where there are two 
relations, one of whom is within the prohibited degree 
and the other not, payment of the maintenance is in- 
cumbent upon the former and not upon the latter. 


Notes. 
Fatawa-i-Alamgiri, Vol. 2, p. 180. 
Zaidu-nil-Ambani, Vol. 2, p. 112. 


Art. 418. Where there are several relations, all of 
the same degree and all in easy circumstances, mainte- 
nance is incumbent upon those who are _ entitled 
to inherit, in proportion to their shares in the im 
heritance. 


Thus if there is a paternal and also a maternal 
uncle both in. easy circumstances, the former must bear 
the whole cost of his nephew's maintenance as he 
would inherit from the nephew to the exclusion of the 
maternal uncle. A paternal uncle must also bear the 


1 See Art. 22. 
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cost of maintenance to the exclusion of a paternal aunt. 
Where there is a maternal uncle and also a maternal! 
aunt, the uncle provides two-thirds and the aunt one- 
third of the maintenance. 


Should the person in need of maintenance have 
three sisters, the full sister must contribute three-fifths 
of the maintenance, the consanguine sister one-fifth, 
and the uterine sister one-fifth. Should there be 
three brothers, the uterine brother is responsible for 
one-sixth, and the full brother for the remainder of 
the maintenance, the consanguine brother being totally 
exempted. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 740, 741; Fatawa-i- 
Alamgiri, Vol. 2, p. 180. 

Zaidu-nil-Ambani, Vol. 2, p. 113. 


Art.419. A debt for maintenance due to Where det 
for mainte- 


relations other than ascendants or descendants is extin- nance in 


‘ oe . vay vs : respect of 
guished if not paid within one month of its becoming due, distant 
relations is 


unless the debt has been contracted under an order of 
the judge, in which case it can be recovered from the 
deceased debtor’s estate if not discharged in his lifetime. 


extinguish- 
ed, 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 748, 744, 745. 


Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 5, p. 149; 
Zaidu-nil-Ambani, Vol. 2, p. 115. 


RGAE 


CHAPTER V. 
, PATERNAL AUTHORITY (VILAYAT). 


(Arts. 420—484.) 


Art. 420. A father is guardian of the person and Father's 
property of his children of either sex, be they minors, *"°"7 


over bis 
ebildren. 
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or of age and legally incompetent,’ including minors 
entrusted to the custody of their mother or her rela- 
tions. He has also the power to give such children in 
marriage. 
Notes. 
Zaidu-nil-Ambani, Vol. 2, p. 116. 

The position of a Mahomedan widow in respect of her de- 
ceased husband's estate, is ordinarily nothing more or less than 
that of any other heir, and even in case of minority of her 
children, she cannot exercise any power of disposition with refer- 
ence to their property, because she cannot act as their guardian 
in respect of such matters. Under certain limitations she may 
act as guardian of the person of her children till they reach the 
age of discretion, but the interest of their property never vests in 
her without special appointment by the ruling authority, in de- 
fault of other relations who are entitled to such guardianship— 
Sitaram v. Amir Begum, 1. L. R., 8 All., 324 (1886). 


As to the duties, rights, and liabilities of Guardians, see Chap. 
I1I of the Guardian and Wards Act (VIII of 1890). 


Art.421. The guardianship of the father continues 
to exist to its full extent, over the person and property 
of a lunatic child, even after its attaining the age of 
puberty.’ It ceases, however, when the child reaches 
the age of puberty and is in full possession of its mental 
and intellectual faculties, but revives as soon as the child 
subsequently becomes insane. 


Notes. 


Fatawa-i-Alamgiri, Vol. 2, p. 12. 
Zaidu-nil-Ambani, Vol. 2, p. 118. 


Art. 422. A father of known integrity and 
business capacity, can deal with the property of his minor 
or incapable children, by sellmg or otherwise disposing 








nena te ly 


1 See Art. 553. 2 See Art. 566. 
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of it, or by making a suitable use of it im trade or 
commerce, or by laying it out in merchandise with a 
view to its increase, and can also entrust his powers to 
an agent. 


The father as guardian has also the power to let 
out or hire the services of his male child, and to lease or 
lend all real and personal property including lands, 


animals and every thing else belonging to the children 
subject to his authority. 


Notes. 
Zaidu-nil-Ambani, Vol. 2, p. 118. 


A sale by a Mussalman of his children’s lands, he having 
declined their guardianship, was held to be null and void—Syed 
Ashruffali v. Mirza Quasim, 3 Sel. Rep. S. D. A. 65 (1820). 


A deed executed by the mother on behalf of minors, while 
the father was alive is not binding on the minors—1 Dec. 
N.-W., 112 (1846). 

According to Mahomedan law, a sale by a guardian of the 
landed property of an infant, is not permitted otherwise than in 
case of urgent necessity, or very clear advantage to the infant— 
Bakshan v. Madai Kooeri, 3 B.L. R., 423, per Norman, J. (1869). 


The question of legal necessity does not necessarily arise in 
cases of sale under Mahomedan law, though it properly forms an 
element for consideration when the conduct of a guardian is called 
in question. That law looks to the benefit of the minors, and 
permits the guardian to dispose of the property, if it be for 
the benefit of the minor—Syedan v. Syed Vilayet Ali Khan, 
17 W. R., 239 (1872). 


Where two Mahomedan widows sold a portion of the real 
estate belonging to the minor daughter of their deceased husband, 
to satisfy certain decrees, held, that if the minor was in possession, 
and was not a party to, or properly represented in the suits in 
which the creditors obtained decrees, then she cannot be bound 
by the decrees, nor by the sale subsequently effected, and accord- 
ing to Mahomedan law, she is entitled to recover her share on the 
payment by her of her share of the debts, for the satisfaction of 
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which the sale was effected—Hamir Singh v. Zakia, 1. L. R., 1 
All., 57, F.B. (1875). 

Where a Mahomedan lady was in possession of certain pro- 
perty on her own account and on behalf of certain minors, who 
were her orphan nephew anid niece, and she sold the same to satisfy 
certain debts and for other necessary family purposes and wants 
for the benefit of the minors, held, that according to Mahomedan 
law and the principles of equity, justice and good conscience, the 
sales were binding upon the minors—Hasanali v. Mehdi Husain, 


I. L. R., 1 All, 583 (1877). 


No greater powers can be exercised by a de facto guardian 
who has not legally completed his right to manage a minor’s estate 
than can be exercised by a guardian duly appointed under Act XL 
of 1858—Abhass/ Beyum v. Rajroop Koonwar, I. lL. R., 4 Cal., 33 
(1878). 

Although, according to Mahomedan law, an uncle cannot be 
the guardian of the property of a minor, yet there is nothing to 
prevent him from representing his minor nephew, as next friend 
in a suit, under the Code of Civil Procedure—Abdul Bari v. Rash 
Behari Pal, 6 C. L. R., 418 (1880). 


A Mahomedan guardian is at liberty to sell the property 
of his ward, where he has no other property and the sale of it is 
absolutely necessary for his maintenance—Husein Begam v. 
Zia-ul-nisa, 1. La. R., 6 Bom., 467 (1882). 


Where the mortgagors of certain shares of a Mahomedan 
infant were not the guardians of the property, such shares would 
not be bound by the mortgage executed by persons who had no 
power to bind the infant— Bhutnath Dey v. Ahmed Hosain, 1. L. R., 
11 Cal., 417 (1885). 


According to Mahomedan law, a guardian is not at liberty to 
sell a minor’s immovable property, the title to which property is 
not disputed except under certain circumstances ; but where a 
father executed a deed of sale of immovable property of his 
minor son for his benefit and in his interest held, that the father 
was entitled to execute such a deed—Aali Dutt JSha v. S. Abdool 
Ali, 1. L. R., 16 Cal., 627; L. R., 16 1. A., 96 (1888). 


To authorize a sale by the guardian of a Mahomedan minor, 
there must be an absolute necessity for the sale or else it must 
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be for the benefit of the minor. Mabomedan law makes no 
provision for mortgages, as such transactions were, strictly speak- 
ing, unlawful, as they involved the payment of interest on money 
borrowed. As, however, mortguges do exist among Mahomedans, 
and between Mahomedans and other sects, they must be governed 
by the same principles as apply to sales—Alurbat v. Hiraje, 


[. L. R., 20 Bom., 116 (1895). 


The mother not being the legal guardian of her minor child, 
according to Mahomedan law, cannot do any act relating to the 


property of the minor so as to bind him— Baba v. Shivappa, 
I. L. R. 20 Bom 199 (1895). 


A minor is not liable for acts of a person who has no authori- 
ty to act as his guardian and mortgage his property—Nizam- 
uddin v. Anandi Prasad, I. L. R., 18 All., 373 (1896). 

The mother is not the natural guardian of her children ac- 
cording to Mahomedan law. She is entitled to the custody of 
the person of her minor children, but she has no right to the 
guardianship of their property or to bind their estate unless 
specially authorized by the Judge to do so—Moyna Bili' v. Banku 
Behary Biswas, I. L. R., 29 Cal., 473 ; 6 C. W. N., 667 (1902). 


A Mahomedan mother is not the legal guardian of the property 
of her minor children, and she cannot do any act relating to their 
property so as to bind them, and a sale or mortgage made by her 
cannot as such bind the minor children.— Pathummdi vy. Vittel 
Ummachari, 1. L. R., 26 Mad., 734 (1902). 


A sale of property made by a defacto Mahomedan guardian 
of a minor girl, for the benefit of such minor is binding upon 
her— Majidan v. Ram Narain, 1. L. R., 26 All., 22 (1908). 


Any one having the care of the person or property of a 
minor, may enter into a contract on his behalf, where the profit 
is clear and certain or where it would be manifestly for the 
benefit of the minor. A de facto guardian, such as the mother, 
who is not the natural guardian of a minor can, under Mahomedan 
law, alienate his property for legal necessity and for his benefit— 


Mafuzzul Hosain v. Basid Sheikh, 4 Cal. L. J., 485, per Rampini, 
J. (1906). 


See Sitaram v. Amir Begum, I. L. R., 8 All., 324 (1886) ; 
Abdul Sarang v. Puttee Biti, 1. L. R., 29 Cal., 738 (1902). 
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Art. 428. Wherea father consents to the sale, 
loan or lease of his child’s movable or immovable 
property, or to any purchase made for the child’s benefit, 
and the child thereby incurs a slight loss, the transaction 
is valid and cannot be rescinded by the child upon at- 
taining its majority. Where, however, great loss 1s 
incurred through a sale, loan or Jease, the transaction is 
null and void, and consequently cannot be ratified by the 
child upon attaining majority. 

The child, on attaining its majority, can cancel the 
unexpired agreement made by its father for the 
hire of its services if the child prefers not to abide by it. 
If, however, the unexpired agreement be for the loan or 
lease of its property the child, on attaining its majority, 
cannot cancel such agreement. 


Notes. 


Radd-ul-Muhtar, Vol. 5, pp. 493, 494, 495. 
Zaidu-nil-Ambani, Vol. 2, p. 119. 


Art. 424. Wherea father who is known to be a bad 
administrator, sells as guardian immovable property 
belonging to his minor or incapable child, the child 
upon attaining its majority can cancel such sale, unless 
the price amounts to double the value of the property 
sold. | 

Notes. 
Radd-ul-Muhtar, Vol. 5, p. 495. 
Zaidu-nil-Ambani, Vol. 2, p. 121. 


Art. 425. Where a father misapplies the property 
of his minor children, and is deemed incapable of properly 
preserving such property, the judge can appoint another 
guardian who will be entrusted with the Management of 
the entire property of the children. 
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Notes. 


Bahrr-ul-Rayek, Vol. 8, p. 527; 
Khan, Vol. 4, p. 443. 


Zaidu-nil-Ambani, Vol. 2, p. 122 ; Clavel, Vol. 1, p. 346. 


Fatawa-i-Kazi 


Art. 426. A father, on his own account, can 
validly buy property from, or sell his own property to, his 
minor or incapable children. 


Where he buys their property, he is only released 
from the payment in respect of such purchase by delivery 
of the price to a guardian, appointed by the judge, 
who will hand it back to the favner in the name of 
the child. 


Where the father sells property of his own to his 
child, the mere fact of the sale does not in itself con- 
stitute a legal presumption of his having taken possession 
on the child’s behalf, and should the property suffer any 
loss before actual delivery, the father is alone respon- 
sible. 

Notes. 


Radd-ul-Muhtar, Vol. 5, pp. 493, 494. 
Zaidu-nil-Ambani, Vol. 2, p. 123. - 


Art. 427. A father as guardian, can pledge his 
own goods in the interests of his child and can take the 
goods of his child as asecurity. He can pledge his child’s 
goods as a security for a debt owed him by such child, 
or for a debt of his own. 


Where the goods of the child, given as a security for 
the father’s debt, perish, the latter is responsible for the 
loss up tothe amount of his debt and not for the sur- 
plus when the value of the goods piscged exceeds that 
of the debt. 


Father can 
buy his 
minor 
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property 
and sell his 
property to 
them. 


Father as 
guardian can 
deal with hia 
child’s goods 
by way of 
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Notes. 
Fatawa-i-Kazi Khan, Vol. 4, p. 437; Radd-ul- 
Muhtar, Vol. 5, p. 348. 
Zaidu-nil-Ambani, Vol. 2, p, 124. 


Art. 428. A father can neither lend the property 
of his minor child, unless it be to a trustworthy person, 
nor can he borrow such property himself, nor make a 
gift of it by way of exchange 


Notes. 
Fatawa-i-Alamgiri, Vol, 7, p. 104; Bahrr-ul- 
Rayek, Vol. 8, p. 528. 
Zaidu-nil-Ambani, Vol. 2, p. 126. 


Art. 429. A father as guardian, cannot agree to 
the assignment of a debt belonging to his son, though 
not contracted by the latter, unless the solvency of the 
assignee 1s superior to that of the son. 


Notes. 
Zaidu-nil-Ambani, Vol. 2, p. 127. 
See Chapter VIII of the Transfer of Property Act (1V_ of 
1882). 


Art.430. <A father has no claim against his 
minor child, who is without means, for the value of such 
articles as a father is bound to provide for his child. 
On the other hand the father can claim the value 
of articles which he has provided, though not bound to 
do so, provided that when furnishing such articles he 
stated before witnesses that it was his. intention to 
recover them from the child. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 505. 
ZaiduenileAmbani, Vol. 2, p. 129. 
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Art. 481. Where a father, before his death, 
specifies which is his son’s property, the latter upon 
reaching his majority can himself, or if a minor by his 
guardian, claim such property if it exists, or if not its 
value. 

Notes. 


Zaidu-nil-Ambani, Vol. 2, p. 130. 


Art. 482. Where a child on reaching majority 
sues the father for recovery of property which the latter 
states has perished or was spent in maintaining the 
child during its minority, the father’s sworn declaration 
shall be accepted, provided that the amount spent on 
maintenance was reasonable. 


Notes. 
Zaidu-nil-Ambani, Vol. 2, p. 131. 


Art. 488. In order to maintain himself and the 
mother, wife, and children of an absent child, the father, 
who is in straitened circumstances, can sell the movable 
property of such absent child if the latter has attained 
his majority. If the absent child is a minor or insane, 
the father can sell its movable and immovable property. 
This power does not extend to the child’s mother or any 
other relation or even to the judge. 


Notes. 
Radd-ul-Muhtar, Vol. 2, p. 742. 
Zaidu-nil-Ambani, Vol. 2, p. 132 ; Clavel, Vol. 1, p. 311. 


Art. 484. Qn the father’s death the guardianship 
of the person of his minor or incapable children devolves 


upon the paternal grandfather, and then on the child’s 
male paternal relations as mentioned in Article 35. 
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The guardianship of the property of his children 
devolves :—(1) upon the executor, if any, appointed by 
the father, even if such executor be an entire stranger 
to the family ; (2) upon the executor, if any, of such 
executor; (3) the paternal grandfather; (4) his exe- 
cutor, if any. Failing these, the guardianship devolves 
upon the judge or on any person appointed by him. 


Notes. 
Zaidu-nil-Ambani, Vol. 2, p. 133. 


Under Mahomedan law, in default of paternal relations, who, 
by blood, have authority to act as guardians to minors, the ruling 
power is the guardian—Ushru/-oon-nissa v. Nujeeha Banoo, 
7 Sel. Rep. S. D. A., 65 (1848), 


BOOK V. 


GIFTS (HIBA) : WILLS (WASAYA) : EXECUTORS (WASI). 
INHIBITION (HAJR): MISSING PERSON (4AFKOOD). 


(Arts. 485-581.) 


CHAPTER 1. 
GIFTS INTER VIVOS. 


(Arte, 435-464.) 


SECTION I.—REQUISITE CONDITIONS FOR THE VALIDITY 
OF A GIFT. 


(Arts. 485-489) 


Art. 485. A gift is complete by the declaration of what com- 
gift made by the donor and its acceptance on the part eee 
of the donee. The taking possession of the property by 
the donee is equivalent to its acceptance. 


Notes. 

Kauz-uz-Dakaiq, p. 302; Fatawa-i-Alamgiri, Vol. 
5, pp. 228, 230. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 1, p. 482 ; Zaidu-. 
nil-Ambani, Vol. 2, p. 229. 

Gift (haba), in its literal sense, signifies the donation ef a 
thing from which the donee may derive a benefit ; in the language 
of the law, it means a transfer of property, made immediately, 
and without any exchange.— Hamilton’s Hedayah, Vol. 3, Bk. 30, 
p. 482. 
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Section 122 of the Transfer of Property Act (IV of 1882) 
defines gift as follows :—Gift is the transfer of certain existing 
movable and immovable property made voluntarily and without 
consideration, by one person, called the donor, to another, called 
the donee, and accepted by or on behalf of the donee. Such 
acceptance must be made during the lifetime of the donor and 
while he is still capable of giving. If the donee dies before 
acceptance, the gift is void. 


See Chapter VII of the Transfer of Property Act (IV of 
1882). 

A deed of gift by a Mahomedan lady in favour of a minor 
who had been adopted as a son into her family was sufficient to give 
legal validity to the gift notwithstanding that the father of the 
child was alive at the time—Banoo Beebee v. Chand Beebee, 2 Sel. 
Rep. 8. D. A., 230 (1816). 


Where a certain deed was not in the form of a hibanamah 
but the donor had given the property in question to the donee, 
held, the gift was good and valid according to Mahomedan law— 
Moohummud Umeer Khan v. Jumadar Bucha Bhaee, 2 Borr. 
Bom. S. A., 200 (1822). See 2 Borr. 665, Bom. S. A. (1823). 


The Jegal objection of indefiniteness raised against a deed 
of gift made according to Mahomedan law, under which the 
donees have been in joint possession for a period of upwards of 
twelve years is not maintainable—Syud Shah Basit Ali v. Syud 
Shah Imamooddeen, 3 Sel. Rep., S.D.A., 234 (1822). 


A gift of property in possession of a Mahomedan husband 
in favour of his wife is valid—-Oojudhea Beebee v. Mohun Beebee, 
6 Sel. Rep., S. D. A., 84 (1835). 


A prior deed of dower, which settled only a fixed sum upon 
the wife, would not, according to Mahomedan law, debar the 
husband from making a gift of his real property in favour of 
others—Suffuronisa v. Ayesha, 6 Sel. Rep., 8S. D. A, 215 (1837). 


Where a Mahomedan by a deed of gift declared that he had 
adopted a son who was to succeed to his property and title, held, 
that the deed of gift was not accompanied by delivery of posses- 
sion and seizin by the donee and the gift was consequently 
inoperative according to Mahomedan law—Jeswunt Sing-Jee 
v. Jet Sing-Jee, 2 M. I. A., 245 (1844). 
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Where a Mahomedan executed a Aiba in favour of his wife 
containing various conditions limiting her power over the property 
given, held, that the conditions rendered the gift void— Chand 
Khan v. Beluk Khuna Bibi, Dec. 8. D. A., 105 (1850). 


A gift by a Mahomedan lady in favour of her children 
without the consent of any one of them is valid—M. Zuheerul Hug 
v. Butoolun 1 W. R., 79 (1864). 


A gift under Mahomedan law cannot depend upon a contin- 
gency or be postponed; seizin must be immediate—Roshun 
Jahan v. Enaet Hossein, 5 W. R., 4 (1866). 


Under Mahomedan law a widow may give uway her property 
by way of gift to whomsoever she pleases, but if she delays the gift 
till upon her death-bed, such gift would operate to a limited 
extent only—Luteefoonisa v. Syed Rajaoor Rahman, 8 W. R., 84 
(1867). 

Where a deed of gift intimated that the donee had been a 
kind and attentive son and had enabled his father to redeem 
certain property, held, that such reference did not constitute 
a hiba-bil-ewaz, according to Mahomedan Jaw— Ussud Ali Khan 
v. Olfut Beebee, 3 Agra H. C. R., 237 (1868). 


Where Section 24 of Act VI of 1871 provides that where 
in any suit or proceeding there arises any question regarding 
“succession, inheritance, marriage or caste, or any religious 
usage or institution, the Mahomedan law shall form the rule of 
decision,” it means that such law shall, in the cases mentioned, 
be strictly and exclusively applied, but in regard to all other 
cases, such as gifts, Mahomedans shall not be deprived of their own 
law, but such law shall be applied rather in the spirit than in the 
letter, according to “ Justice, equity and good consience”—Shum- 
shool-nissa v. Zohra,6 N. W., P. H. C. R., 2, per Stuart, C. J. 
(1873). 


Where a Mahomedan lady made a gift of certain property 
of which she was not in actual possession, held, that though 
she could sell the property she could not make a valid gift of 
it according to Mahomedan law—Mohinuddin v. Manchershah, 
I. L. R., 6 Bom., 650 (1882). 


According to Mahomedan law, a declaration made by a 
person in an instrument of gift making the grantee owner of the 
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grantor’s sbare in her husband’s property cannot create a pro- 
prietary right in the said sbare after the grantor’s death— Kuvarbat 
v. Mir Alam Khan, I. L. R. 7 Bom., 170° (1888). 


Where a deed of gift stated that the donor’s father always 
protected her and that she gave him a certain property in full 
confidence that he would continue to do so, held, that the instru- 
ment, if not a simple gift, was at any rate. “a gift on stipulation,” 
which equally required that seizin should be given to the donee 
under Mahomedan law—Mogulsha v. Mahamad, I. L. R., 11 Bom., 
517 (1887). 

In a gift seizin is necessary and absolutely indispensable to 
the establishment of proprietary right under Mahomedan Law— 
Meherali v. Tajudin, I. L. R., 18 Bom., 156, per Sargent, C. J. 
(1888). 

The rule of Mahomedan law in regard to Azba is that the gift 
must not be implied. It must be express and unequivocal, and 
the intention of the donor must be demonstrated by his entire 
relinquishment of the thing given, and the gift is null and void 
where he continues to exercise any act of ownership over it— Bara 
Satb v. Mahomed, I. L. R., 19 Mad. 343 (1896). 


Where a testator before his death handed over to his widow 
certain deposit notes of the Bank of Bengal, held, that it was quite 
clear that the effect of handing the notes was not to transfer the 
debts or to give the widow the dominion over them or to enable 
her to recover the money secured by the notes, though such act 
was evidence of an intention to make a transfer of the same. In 
the circumstance the gift was incomplete and no legal effect 
could be given to it—Aga Mahomed Jaffer Bindanim v. Koolsom 
Beebee, 1. L. R., 25 Cal., 9 P. C. (1897). 


See Musnad Ali v. Khurseed Banoo, Sel. Rep., 8S. D. A., 69 
(1801) ; Shekh Humeed-vod-Deen v. Nuzur-ood-Deen, 2 Borr. Bom. 
S. D. A., 704 (1624); Futteh Ali v. Janwa, 6 Sel. Rep., S. D. A., 
216 (1837) ; Jeetoo v. Buddun, 6 Sel. Rep., S. D. A., 231 (1837) ; 
Mandoo Bibee v, Jahandar Khan, 1 Agra H. C. R., 350 (1868); 
Noor Kadar Khan v. Hurdyal, 1 Agra H. C. R., 67 (1868); Gulam 
Hussain v. Aji Ajam, 4 Mad. H. C. R., 44 (1868); Furzand Ali v. 
Jafur Bibee, I. L. R., 3 All., 266 (1880) 3 Gulam Jafar v. Masludin, 
I. L. R., 5 Bom., 238 (1880) ; Suleman Kadr v. Darab Ali Khan, 
I. 1. R., 8 Cal., 1, P.C.; 0. R., 81. A., 117 (1881). 
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Art. 486. For the validity of a gift the donor 
must be of sound mind and owner of the property which 
is given. 


Notes. 


Durrul-Mukhtar, Vol. 3, p. 102; Fatawa-i-Alam- 
giri, Vol. 6, p. 230. 


Baillie, Bk. 8, Chap. 1, pp. 508, 509; Zaidu-nil-Ambani, 
Vol. 2, p. 282. 


According to Muhomedan law a gift on a death-bed is viewed 
in the light of a legacy, and therefore no person can make a gift 
of any part of his property on his death-bed to one of his heirs, 
it not being lawful for one heir to take a legacy without the consent 
of the rest—Ashadoola v. Shaeba Jhasors, 2 Hay, 845 (1863), 


A deed of gift, such as a tumleeknamah, executed by a 
Mahomedan lady, at a time when she was suffering from her last 
and fatal illness, cannot operate save as a will. Further if a will 
or death-bed gift be made in favour of one who isan heir of the 
deceased, the will or gift so far as it relates to that heir, will be 
inoperative without the consent of the other heirs—Ashruj‘unnissa 
v. Azeemun, 1 W. R., 17 (1864). 


Where a Mahomedan executed a deed of gift when he was 
labouring under a sickness from which he never recovered, and 
which proved fatal to him, such gift took effect only to the extent 
of a third of his property—Aureemun v. Mullick Enaet Hossein, W. 
R., Sup. Vol. 221 (1864); Molk Enaet Hossein v. Kureemoonissa, 
3 W. R. 40 (1865). 


The term marz-ul-maut is applied under Mahomedan law not 
only to diseases which actually cause death, but to diseases from 
which it is probable that death will ensue, so as to engender in the 
person afflicted with the disease an apprehension of death in order 
to guard against acts done by a person afflicted with~a disease 
which may disturb: his calm judgment, ’that law- has provided that 
the person ‘afflicted with the disease shall-be deemed iricompetent 
to make a gift of his property. until after the expiration.of & year 
from the date on which he was attacked with thé pneu 
Beebee v. Bibbun Beebeo, 6 N:: W..P.; H.-C. Bay 159 (1874). 


Qualifica- 

tions necea- 
sary in the 
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The provisions of Mahomedan law applicable to gifts made by 
persons labouring under a fatal disease do uot apply to a so-called 
gift made in lieu of a dower-debt, which is really in the nature of 
a sale—Ghulam Mustafa v. Hurmat, 1. L. R., 2 All., 854 (1880). 


Where a Mahomedan suffered from a certain sickness for more 
than a vear and while in full possession of his senses and without 
any immediate apprehension of death, made a gift, held, that 
according to Mahomedan law such gift was valid— Muhammad 
Gulshere Khan v. Mariam Begam, 1. L. R., 3 All., 731 (1881). 


Under Mahomedan law, the acts of disposition by a person 
suffering from an illness which induces the apprehension of death, 
and which eventully causes death, have only a qualified effect given 
to them— Wazir Jan v. Altaf Ali, I. L. R., 9 All., 357 (1887). 


A death-bed gift is not valid unless the heirs give their assent 
and possession is taken--Sharifa Bibt v. Gulam Mahomed, I. L. 
R., 16 Mad., 43, per Wilkinson, J. (1892). 


A careful study of the principles enunciated in the most autho- 
ritative Hanifa works would show that in determining whethor the 
donation of a person suffering from a mortal illness comes within 
the doctrine applicable to marz-ul-maut gifts, several questions 
have to be considered, vzz.—(1) Was the donor suffering at the time 
of the gift from a disease, which was the immediate cause of his 
death ? (2) Was the disease of such a nature or character as to 
induce in the suffering person the belief that death would be 
caused thereby, or to engender in him the apprehension of death ? 
(3) Was the illness such as to incapacitate him from the pursuit of 
his ordinary avocations or standing up for prayers, a circumstance 
which might create on the mind of the sufferor an apprehension of 
death? (4) Had the illness continued for such length of time 
as to remove or lessen the apprehension of immediate fatality, or 
to accustom the sufferer to the malady? The limit of one year 
mentioned in the law books does not lay down any hard-and-fast 
rule regarding the character of the illness ; it only indicates that 
a continuance of the malady for that length of time may be 
regarded as taking it out of the category of a mortal illness— 
Hassarat Bibi v. Golam Jafar, 3 C. W. N., 57 (1898). 


According to Mahomedan law a death-illness (marz-ul-maut) 
is one which it is highly probable will end fatally whether the sick 
person has taken to his bed or not, or whether in the case of a man, 
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it disables him from rising up for necessary avocations out of the 
house or not, or whether in the case of a woman it does or does 
not disable her from necessary avocations within doors. Such 
illness is to be considered death-illness when a man cannot pray 
standing. But where the malady is of long standing, and 
there is no immediate apprehension of death, the illness is 
not a death-illness, so that a gift made by asick person in such 
circumstances, if he is in the full possession of his senses, is 
not invalid; and where the malady had lasted a year, it 
should be considered of long continuance—Fatima Bibee v. 
Ahmad Baksh, I. L. R., 31 Cal., 319, per Rampini, J. (1908). 


Art. 437. The ownership of the property is only 
transferred to the donee by actual and complete delivery 
of possession. 


If the property is already in possession of the donee 
and he has accepted the gift, ownership is transferred 
to him by the mere transaction and a fresh delivery is 
not necessary. 


Notes. 


Bahrr-ul-Rayek, Vol. 7, p. #11; Kauz-uz-Dakaiq, 
p. 803; Fatawa-i-Alamgiri, Vol. 5, p. 230. 
Zaidu-nil-Ambani, Vol. 2, p. 2338. 


In a hiba-bil-ewaz or gift for consideration, seizin of the 
donee is not necessary according to Mahomedan law— Meer Nujeeb- 


ullah v. Kuseema, 1 Sel. Rep., 8. D. A., 18 (1795). 


According to Mahomedan law a real transfer of property by a 
Mahomedan in his life-time, reserving not the dominion over the 
corpus of the property, nor any share of dominion over the corpus, 
but simply stipulating for and obtaining a right to the recurring 
produce during his life-time, is a complete and valid gift—Umjad 
Ally Khan v. Mohumdee Begum, 11 M.1. A., 517; 10 W. R., 25, 
P. C. (1867). 


According to Mahomedan law in order to make a gift valid, 
seizin is absolutely necessary —A bedoonissa v. Ameeroonissa, 9 W. 
R., 257 (1868) ; Bunnoo v. Hedayut, 6 Sel. Rep., 8. D. A., 17 
(1835); Neermulee Bebee v. Assudonissa Bebec, 6 Sel. Rep,, 
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8. D. A., 359 (1840); Obedur Reza v. Mahomed Muneer, 16 
W. R., 88 (1871) ; sa al Bibee v. Shib Chunder Shaha, .22 
W. R., 314 (1874). 


According to Mahomedan law the word tamlik means assign- 
ment of ownership. Tamliknamah is said to be applicable alike to 
a deed of sale or gift, and gifts are said to be of two kinds, tamltk 
and iskat, the last properly applicable only to’ mere rights, and 
gifts by- tamlik is restricted by the definition to ayn or specific 
things. The term tamlik, therefore, applies to those gifts in which 
an assignment of ownership over corporal property is possible, 
and that is only a term fora kind of gift on which the law 
applicable to gift is binding —S. Kasum v. Shaista Bibi, 7 N.-W. P., 
H.C, R., 813 (1875). 


Where the subject-matter of the gift was not transferred to the 
donee during the life-time of the donor, who made the gift during 
his death-illness (marz-ul-maut), held, that the possession of the 
donee, who was manager of the donor, was not such possession as 
would render the gift valid according to Mahomedan law— Valayet 
Hossein v. Maniran, 5. C. L. R., 91 (1879). 


By Mahomedan law, a gift cannot be valid unless it is 
accompanied by possession, and it cannot be made to take effect at 
any future definite period— Yusuf Ali v. Collector of Tippera, 
I, L. R., 9 Cal., 188, per Garth, C. J. (1882). 


In dealing with questions of Mahomedan law of gift, it should 
not be forgotten that works of very ancient authority were 
promulgated many centuries ago in Bagdad, and other Maho- 
medan countries, under a very different state of laws and society 
from that which now prevailed in India; and that although the 
British Courts did their best here in suits between Mahomedans 
to follow the rules of Mahomedan law, it was often difficult to 
discover what those rules really were, and still more difficult to 
reconcile the differences which so constantly arose between the 
expounders of Mahomedan law, ordinarily current in India, 
namely, Abu Hanifa and his two disciples. 


The rule of Mahomedan law, that no gift could be valid unless 
the subject of it was in the possession of the donor at the time 
when the gift was made, though undoubtedly laid down in several 
works of more or less authority, must, so far as it related to land, 
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have relation to cases where the donor professed to give away the 
possessory interest in the land itself and not merely a reversionary 
right in it. Of course the actual seizin or possession could not 
be transferred, except by him who had it for the time being. 
What was usually called possession in this country, was not actual 
or khas possession, but the receipt of the rent and profits. Lands, 
therefore, let out on lease, could be made the subject of a gift 
under Mahomedan law. 


The rule of Mahomedan law, that a gift of an undivided share 
in property was invalid, on the ground of Musha or confusion 
on the part of the donor, and that a gift of property to two donees, 
without first dividing their shares, applied only to such properties 
which were capable of division or partition—Mullick Abdool 
Guffoor v. Muleka, I. L. R., 10 Cal., 1112, per Garth, C. J. (1884). 


According to Mahomedan law of gift, a request to attorn 
to the donee is sufficient delivery and possession of the property— 


Shaik Ibhram v. Shaik Suleman, I. L. R., 9 Bom., 146 (1884). 


The principles of Mahomedan law prohibit indefinite gifts 
and gifts in futuro exclude the validity of such to take effect 
at an indefinite future time—Chekkonekutti v. Ahmed, I. L. R., 
10. Mad., 196 (1886). 


Where possession is transferred by a donor to a donee in 
pursuance of a deed of gift previously executed, the provisions 
of Mahomedan law are satisfied.—Anwari Begam v. Nizam- 
addin, I. L. R., 21 All, 165 (1898). 


Mahomedan law requires that the donor should be in actual 
or at least constructive possession and that he should give actual or 
at least constructive possession to the donee.—Jsmal v. Rami, 
I. L. R., 23 Bom., 682 (1899). 


Where a Mahomedan did not execute any formal transfer of 
a certain property to his wife but merely presented a petition to 
the Revenue Court, in which he stated he had transferred his 
rights and interests to his wife, held, that it was not a valid gift 


according to Mahomedan law— Mumtaz-un-nissa v. Tofail Ahmad, 
L. R., of 28 All., 264 (1905). 


A Mahomedan holder of property may in hie life-time give 
away the whole or part of his property if he complies with 
certain forms; but it is incumbent upon those who seek to set 
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up such a transaction to show very clearly that those forms have 
been complied with. It may be by deed of gift simply, or by 
deed of gift coupled with consideration. If the former, unless 
accompanied by delivery of the thing given, so far as itis capable 
of delivery, it is invalid. If the latter (in which case delivery 
of possession is not necessary) actual payment of the considera- 
tion must be proved and the bond fide intention of the donor to 
divest himself zx presenti of the property, and to confer upon 
the donee must also be proved—Chaudhuri Mehdi Hasan v. 
Muhammad Hasan, 10 W. N., 706, P. C. (1906). 


See Section 129 of the Transfer of Property Act (IV of 1882). 


Persons to Art. 488. Any owner, capable of disposing of his 
whom a gift ‘ : 

may be property, can give the whole or part of it to an ascendant, 
aes a descendant, a collateral relation, or a stranger even of 


a different religion, provided always that the conditions 
requisite for the validity of a gift are fulfilled. 
Notes. 
Kurat-ul-Ayoon, Vol. 2, pp. 307, 308. 
Zaidu-nil-Ambani, Vol. 2, p. 236. 


Of what a Art. 439. <A gift may consist of the usufruct of 
gift may : ; arty ee ; 
consiet. property in favour of the donee, during his lifetime with 


the condition that the property is returned to the donor 
or to his heirs, should the donee die first. 

A. donatio mortis causa 1s void and of no effect. 
Things thus given become the property of the donor’s 
heirs, but can be left with the donee by way of loan. 


Notes. 
Jawahir-i-Nayera, Vol. 2, p. 14: Fatawa-i-Alam- 
giri, Vol. 5, p. 228 ; Fatawa-i-Kazi Khan, Vol. 4, p. 297. 
Zaidu-nil-Ambain, Vol. 2, p. 237. 
Where the quantity of the consideration in a gift is undefined 


and unknown, the deed is inoperative according to Mahomedan 
law—Aiman Bibi v. Ibrahim, 5 Sel. Rep., 355 (1833). 
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Where a gift of the whole property is made in favour of only 
one donee, according to Mahomedan law, specification of the pro- 
perty is not requisite—Saheebun v. Khoda Buxsh, 6 Sel. Rep., 
S. D. A., 51 (1835). | 


It is quite clear that under Mahomedan law, a donatio mortis 
causa is not effectual as a gift, but only as a will and that to render 
a gift valid it must be accompanied by delivery of possession— 
Meer Ashruff Ally v. Nusebun Bebee, 2 Hay, 163 (1863). 


According to Mahomedan law a gift of property which is not 
to take effect till the death of the donor is null and void. The 
courts in this country have invariably applied in practice the 
Mahomedan law to a variety of cuses other than those coming 
under the denomination of inheritance, marriage and caste and 
whenever they administered Mahomedan law to Mahomedans, 
they administered justice according to equity and good conscience 
— Zohorooddeen v. Baharoolla, W. R., Sup. Vol., 185 (1864). 


Under Mahomedan law a gift made in contemplation of death 
though not operative as a gift operates as a legacy — Ekin Beebee v, 
Ashruf Ali, 1, W. R., 152 (1864). 


Where a deed of gift expresses in plain language the specific 
shares of the property and that the gift wns made in lieu of the 
whole dower, there can be no room for doubt as to the meaning 
and intention of the contracting parties in regard to the particular 
subjects either of the gift or of the consideration—Sahiba Begum v. 
Atchamma, 4 Mad. H. C. R., 115 (1868). 


Where the interest of each of the donees is not defined by an 
instrument, the gift is bad according to Mahomedan law—Sayad 
Valimia v. Gulam Kadr, 6 Bom. H.C. R., 25, per Couch, C. J. 
(1869). 

Where a Mahomedan made a gift of certain villages in favour 
of his sister-in-law and declared that she might manage the said 
villages for herself and apply their income to meet her necessary 
expenses and pay the Government revenue, held, that the gift was 
a hiba-bil-ewaz or gift for a consideration, and the villages belonged 
to her absolutely —M. Fazz Ahmed Khan v. Ghulam Ahmad Khan, 
IL. R., 3 All., 490; L. KR. 3 LL A., 25 (1881). 


Where a Mahomedan made a gift ofa house to a certain 
person for the purpose of residence, held, that the meaning of such 
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a conveyance being perfectly clear the donee took the property 
absolutely. Where the Sanni law is distinct and the Shia law is 
silent on a subdject ; the intention in the latter system is to adopt 
the Sunni rule to Shias—Nasir Husain v. Sughra Begam, I. L. 
R,, 5 All., 505, per Stuart, C. J. (1883). 

Where there was a gift in effect of a portion of the future 
revenues of certain villages to the extent of Rs. 4,000 per annum, 
it was held to be invalid according to Mahomedan law. A gift 
cannot be made of any thing to be produced in future although the 
means of its production may be in the possession of the donor. 
The subject of the gift must be actually in existence at the time 
of the donation—Amtul Nissa v. Mir Nurudin, 1. L. R., 22 
Bom., 489, per Farran, C. J. (1896). 


SECTION II. PROPERTY THAT MAY BE LAWFULLY GIVEN.° 


(Arts. 440—446.) 


Art. 440. The gift of an undivided share in any 
property, not by its nature divisible, transfers the 
ownership by delivery of possession provided the un- 
divided share is known and specified (Musha). 

Property is held to be indivisible when it admits of 
no division or when division would render it altogether 
unfit for use, or unfit for the use for which it was 
destined before division. 


Notes. 
—_Koodoori, p. 186; Fatawa-i-Alamgiri, Vol. 5, p. 229; 
Kurat-ul-Ayoon, Vol. 2, p. 323. 
Baillie, Bk. 8, Chap. 1, p. 508; Hamilton’s Hedayah, Vol. 
3, Bk. 30, Chap. 1, p. 483 ; Zaidu-nil-Ambani, Vol. 2, p. 239. 
It is a well known maxim of Mahomedan law, that to render 
a gift valid it is necessary that the subject of it be defined, and 
distinct and separated from all other property not intended to be 
conveyed or which cannot lawfully be conveyed by gift—Meer 
Ubdool Kureem v. Fukhroonisa Begum, 3 Sel. Rep.,8.D.A. 60(1820). 


By Mahomedan law a gift-is vitiated by confusion—Majidah v. 
Muhammad Ali, 5 Sel. Rep., 8.D.A., 162 (1831). 
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According to the Shia School of Mahomedan law, the gift of 
undivided property is valid— Kasim Ali v. Muhammad Hosen, 5 Sel. 
Rep., 8. D. A., 258 (1832). 


Mahomedan law recognizes distinction between gift fora 
consideration, and gift on condition of a return. One is, and the 
other is not, vitiated by confusion and non-possession—Imdad Ali 
v. Kadir Baksh, 5 Sel. Rep., 8. D. A., 345 (1833). 


One of two sharers can, under Mahomedan law, give over his 
share to the other even before partition— Ameena Bibee v. Zeifa 
Bibee, 3 W. R., 37 (1865). 


Where a deed of gift executed by a Mahomedan purported to 
give to one of his sons one-tkird of his property, and which was 
without consideration and unaccompanied by delivery of possession 
and intended to operate after the donor’s death, held, that it was 
invalid according to Mahomedan law—Khujooroonissa v. Roushun 
Jehan, L. R., 3 I. A., 291 (1876). 


A defined share in a landed estate is x separate property to 
the gift of which the objection, under Mahomedan law, regarding 
giftof joint and undivided property,does not apply —Jtwan Bakhsh 
v. Imtiaz Begam, I. L. R., 2 All., 93 (1878). 


A gift of part of a thing which is capable of division is not 
valid unless the said part be divided off and separated from the 
property of the donor, but a gift of part of an indivisible thing is 
valid according to Mahomedan law—- Kasim Husain v. Sharif-ui- 


nissa, 1. L. R., 5 All., 285 (1883). 


Where the object of the gift is an undivided moiety of a house, 
which had not been partitioned and the donee is not a co-sharer 
but a third person, such giftis invalid under Mahomedan law— 
Emnabai v. Hajirabat, I. L. R., 18 Bom., 852 (1888). 


According to Mahomedan law, where there are three sharers 


of a certain property, one may give his share to either of the other 
two before division. 


Where a gift authorizes the donee to take possession of the 
property, and the donee subsequently takes possession of it, the 
gift is valid, although the donor was not in possession at the time 
when the gift was made—Mahomed Buksh Khan v. Hosseint Bibi, 
L. R., 15 1. A., 81; 1. L. R., 13 Cal., 684 (1888). 
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The doctrine relating to the invalidity of gift of Musha 
under Mahomedan law is wholly unadopted to a progressive 
state of society, and ought to be confined within the strictest 
rules ; but possession taken under an invalid gift of Musha transfers 
the property according to the doctrines of both the Sunni and Shia 
Schools—M. Mumtaz Ahmad v. Zubaida Jan, I. L. R., 11 All, 
460, P. C. (1889). 


The validity of a gift was not a question regarding succes- 
sion, inheritance, marriage or caste, or any religious usage or 
institution, and therefore the rules of Mahomedan law with 
regard to gifts are not necessarily the rules by which the Madras 
Courts should decide such a question. 


The rule of Mahomedan law with regard to Musha is that a 
gift of an undivided share ina subject capable of division is not 
good because it would lead to confusion—Alabi Koya v. Mussa 
Koya, 1. L. R., 24 Mad., 518 (1901). 


Art. 441. The gift of an undivided share in any 
divisible property, in favour of even a co-parcener does 
not transfer ownership in spite of delivery of possession, 
unless the share given is divided and separated from 
that part which is not given, nor must the part which is 
not given be immediately joined to the other part, nor 
must it be occupied by other property of the donor. 
Property is held to be divisible, when it admits of divi- 
sion, without depreciation, and when it can be used 
after division in the same way as before. 


Notes. 


Jawahir-i-Nayera, Vol. 2, p. 8; Fatawa-i-Alamgiri, 
Vol. 5, pp. 229, 230, 232; Hidaya, Vol. 3, p. 269; 
Fatawa-i-Kazi Khan, Vol. 4, 282. 

Zaiduenil-Amvani, Vol. 2, p. 239. 


According to Mahomedan law a gift of a portion of any 
landed property without distinct allotment of it, and delivery of 
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possession to the donee, is invalid—Azeemodin v. Fatima Beebee, 
1 Sel. Rep., S D.A., 81 (1799). 


To render a gift valid, it is necessary that the property given 
be divided off from the shares of co-parceners, and complete 
possession be given—Kishwar Khan v. Jewun Khan, 1 Sel Rep., 
$. D. A., 33 (1799). 


Where a Mahomedan lady madea gift of certain undivided 
shares of her property, which was under a mortgage, in favour of 
a person, and the produce of the shares was applied during her 
lifetime after the gift just as it had been before the gift, viz., part 
to her creditors and part to the maintenance of the donor herself, 
held, that there was no such surrender and delivery of the 
property given to the donee as is requisite to make a valid gift 
according to Mahomedan law—Khader Hussain Sahib v. Hussain 
Begum Sahiba, 5 Mad. H. C. R., 114 (1869). 


The general rule of Mahomedan law is that anything which 
is capable of division, when given to two persons, should be 
divided by the donor at the time of the gift, or immediately 
subsequent thereto and prior to the delivery to the donee, in order 
that the objection of confusion (A/usha) may be avoided, and full 
and complete seizin obtained—Nezam-ud-din v. Zaheda Bibi, 


6 N. W.P., H.C. R., 338 (1874). 


Where there is a bond ide intention on the part of the father 
to make a gift in favour of his minor son, the law will be satisfied 
without change of possession, and will presume the subsequent 
holding of the property to be on behalf of such minor. 


The principle of the rule of Mahomedan law that the gift of 
Musha, or an undivided part in property capable of partition, was 
invalid, does not apply to definite shares in Zamindaries, which 
are in their nature separate estates, with separate and defined 
rents— Ameeroonissa v. Abedoonissa, L. R., 2 I. A., 87 (1874). 


Where possession was changed in conformity with the terms 
of a gift, that change of possession would be sufficient to support 
the gift, even without consideration according to Mahomedan law— 
Kamarunnissa Bibi v. Hussaini Bibi, 1. L. R., 3 AIL, 266, P. C. 
(1880). 


Possession is necessary to makea gift perfect, where the 
nature of the transaction was such that possession is possible. 
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Accordingly, where the right to receive pension was assigned 
over by a deed to the donee, held, it, was a valid gift. 

Where the donor’s interest was separate, the principle of 
Musha or undivided part, was not applicable—Sahib-un-nissa Bibi: 
v. Hafiza Bibi, 1.L.R,, 9 All.,, 213, per Edge, C, J. (1887). 

Mahomedan law relating to Musha ought to be confined 
within strictest rules. It does not apply to gifts of definite shares 
of Zamindaries or to a definite share of the moneys in the hands 
of the Accountant-General—Ebrahimbhai v. Fulbai, LU.R., 26 
Bom., 577 (1902). 


Art. 442. Where the property given is by nature 
joined to any other property of the donor, and the 
donor occupies either property and the property is 
capable of being divided, the gift is only valid when 
the donor has made the division and given delivery of 
possession to the donee, or the latter, authorized by 
the donor, has effected the division and taken 
possession. 


Where the property given is jomed to any other 
property of the donor, and is occupied, the gift is 
void, unless such property has first been separated 
from the property not given. 


The gift is valid if the property given is occupied 
by property not given, and ownership is transferred 
by delivery of possession even without separation. 


The donee who receives undivided property, given to 
him while it is occupied and not separated, cannot validly 
dispose of it. He is responsible for any loss occasioned 
by his own action, by accident or by use. The donor 
or his heirs can dispose of or recover such undivided 
property, even when the gift is made in favour of a 


relation within the prohibited degrees.’ 


* See Art. 22. 
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Notes. 


Kurat-ul-Ayoon, Vol. 2, pp. 320, 325; Fatawa-i- 
Alamgiri, Vol. 4, pp. 231, 232. 


Baillie, Bk. 8, Chap. 2, p. 512 ; Zaidu-nil-Ambani, Vol. 2, 
p. 243. 


In Mahomedan law, a necessary condition of gift is, that 
property given be not attached to, or included in, the property 
of another (so as to be undefined) ; and if it be land, that the 
partition be determined by known boundaries ; in which case 
alone gift is perfect—Jajfier Khan v. [Iubshee Bebee, 1 Sel. Rep., 
S. D. A., 16 (1796). 

od 


According to Mahomedan law, divisible property must either 
be divided at the time when gift thereof is made to two persons, 
or the donor must, immediately after the gift has been made and 
before the property has been actually made over, divide and 
present it to the donees, in order that the objection of confusion 
(Musha) may be avoided and full and complete seizin obtained, 
which is essential to the validity of a gift—Khanum Jan v. 
Jan Beebee, 4 Sel. Rep., S. D. A., 266 (1827). 


A deed of gift, comprising Zamindari and other property, 
of which the donor was in receipt of rent and profits, was held 
to be a valid gift in favour of the donee according to Mahomedan 
law—Sajjad Ahmad v. Kadri Begam, I. L. R., 18 All., 1 (1895). 


Art. 448. That which is not considered to have a 
separate existence cannot be made the subject of a 
valid gift, such as the flour in growing wheat, the oil in 
sesame, and the butter in milk. 


Notes. 


Bahrr-ul-Rayek, Vol. 7, p. 312; Fatawa-i-Alam- 
giri, Vol. 5, p. 228. 


Hamilton’s Hedayah, Vol. 38, Bk. 30, Chap. 1, p. 484; 
Zaidu-nil-Ambani, Vol. 2, p. 245. 
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Art. 444. Any gift of an undivided share in 
property capable of partition although still in an un- 
divided state is valid, so long as the gift is made in 
the name of all the co-owners. 


Such a gift cannot be made in favour of two 
persons in easy circumstances, unless there is a previous 
partition specifying the share of each donee. This class 
of gift however is valid if made in favour of two poor 
persons. 


Notes. 


Kurat-ul-Ayoon, Vol. 2, p. 3835; Fatawa-i-Alam- 
giri, Vol. 5, pp. 230,281; Radd-ul-Muhtér, Vol. 4, p. 
565. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 1, p. 485; 
Zaidu-nil-Ambani, Vol. 2, p. 245. 


Art. 445. A creditor can validly make a gift of 
his debt to the debtor. Such a gift is complete without 
acceptance on the part of the donee, unless the latter 
actually refuses to be released from the debt. 


Notes. 
Fatawa-i-Alamgiri, Vol. 5, p. 234; Durrul-Mukh- 
tar, Vol. 3, p. 107. 


Baillie, Bk. 8, Chap. 3, pp. 522, 523 ; Zaidu-nil-Ambani, 
Vol. 2, p. 247. 


Art. 446. Any gift of adebt in favour of anybody 
except the ‘debtor is void, unless it is an assignment of 
a debt or a legacy, or consists in powers given to the 
donee to recover such debt and to keep what he so 
recovers. 
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Notes. 
Durrul-Mukhtar, Vol. 38, p. 107; Fatawa-i- 
Alamgiri, Vol. 5, p. 234. 


Zaidu-nil-Ambani, Vol. 2, p. 248. 


See Section 131 of the Transfer of Property Act (1V of 
1882). | 


SECTION III.—-PERSONS CAPABLE OF RECEIVING A GIFT, 
(Arts, 44'7—449. ) 


Art. 447. A gift made in favour of a minor by 
the latter’s executor or guardian is complete by the 
mere act of giving. 


Where the donor is the father or the mother or 
any other person having authority over the child, pos- 
session of the gift may be taken on the minor’s behalf 
by such person. 


Where the gift is composed of divisible property 
it must be actually in the possession of the donor or in 
deposit, or with a partner; it must not be in the 
hands of a mortgagee, pledgee or person holding it 


wrongfully. 


A. gift made to an adult is only valid when it is 
received by the donee during the donor’s lifetime either 
in person or by an agent. 


Notes. 


Kurat-ul-Ayoon, Vol. 2, pp. 329, 330; Fatawa-i- 
Alamgiri, Vol. 5, pp. 238, 239. 


Zaidu-nil-A mbani, Vol. 2, p. 249. 


A gift made by a father to a son not of age, although posses- 
sion of the subject given be not delivered to the son, is valid, 
according to Mahomedan law, on the presumption, that the father 
was trustee for his minor son—Newazee Feraush vy. Atlussee, 1 Sel. 


Rep. 8. D. A., 41 (1800). 


A gift toa 
minor by his 
guardian is 
complete by 
the mere act 
of giving. 
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The general rule of Mahomedan law, no doubt, requires that, 
to make a gift valid and effectual, the intention to give should be 
‘demonstrated by a relinquishment of the thing given and an 
acceptance thereof by the donee. This is the rule between 
strangers. A gift of property by a father to his minor son is not 
governed by the above rule. A seizin by the guardian of a minor 
is sufficient for the minor and if the guardian is himself the donor 
and in possession of the property, no formal delivery and seizin 
is required—-Wajeed Ali v. Abdool Ali, W. R., Sup. Vol. 121, per 

Morgan, J. (1864). 


By Msahomedan law, it is not necessary that possession should 
follow so as to complete a gift to an infant child—Gyaz-ood-deen 
v. Fatima, 1 Agra H. C. R., 238 (1866). 


A deed of gift executed by a Mahomedan lady in favour 
of certain persons standing in a fiduciary relation to her is 
not valid—Ruwabat v. Ismail Ahmed, 7 Bom. H. C. R., 27 
(1870). 


Where there is on the part of the father of a minor a bond 
fide intention to make a gift to the minor, the provisions of 
Mahomedan law are satisfied without actual change of posses- 
sion and it would be presumed that the subsequent holding of the 
father is on behalf of the minor—Aussain v. Mira, I. L. R., 13 
Mad., 46 (1889). 


According to Mahomedan law a father can make a valid 
gift in favour of his son with a reservation by the donor for 
himself, but where the donee does not become the exclusive 
owner of the property, the gift is invalid—Jbrahim Ali Khan 
v. Ummat-ul-Zohra, 1. L. R., 19 All., 267, P. C. (1896); L. R., 
24 1. A., 1. 


Where a Mahomedan executed a deed of gift in favour of 
her niece and subsequently sought to have it cancelled on the 
ground that possession of the subject of the gift was not given, 
held, that in the absence of fraud there was no reason to cancel 
a deed which had no existence in Mahomedan law— Umrao Bibi v. 
Jan Ali Shah, J. L. R., 20 All., 465 (1898). 


Where the uncle of a minor Mahomedan girl relinquished 
*- he» favonr a certain share in a property to which he was. 
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entitled, and the Collector undertook the responsibility of manage- 
ment of the minor's property, held, that relinquishment of such 
share was not a mere gift according to Mahomedan law but a 
transfer of property, supported by consideration which was valu- 
able—-Mahammadunissa Begum v. Bachelor, 1. L. R, 29 Bom., 428 
(1905). 


Where the donor was an aunt of the donee, and the donee 
had been brought up and treated by her as a son, and the intention 
of both the donor and donee was that the donor should continue 
to reside with the donee, and under the circumstances it would 


have been a mere empty formality for the donor to have left the ~ 


house and removed therefrom all her goods and chattels for the 
purpose of completing the gift and then immediately to have 
returned to it, and where the donor in the most clear and emphatic 
language divested herself of all her interest in the property the 
subject-matter of the gift, held, that according to Mahomedan 
law the gift was a complete and perfect gift—/Iumera Bilt v. 
Najm-un-nissa, I. L. R., 28 All., 147 (1905). 


Art. 448. Any person having legal authority 
over a minor may take possession of a gift made by a 
stranger in the minor's favour. 


When a minor has reached the age of reason, he 
can validly receive a gift even though his father is 
alive. 

Notes. 


Durrul-Mukhtar, Vol. 3, p. 103; Fatawa-i-Alam- 
girl, Vol. 5, pp. 289, 240. 
Zaidu-nil-Ambani, Vol. 2, p. 252. 


By Mahomedan law a gift by a father of property in favour 
of his son was complete without delivery. It became the son’s 
from the date of the transaction, and if possession had not been 
delivered, there would have been a right to take it, or during his 
minority any member of his family could have done so for him— 
Hussain Khan Bahadur v. Nateri Srinivasa, 6 Mad. H. C. R., 856 


(1871). 


Any person 
having legal 
authority 
over & minor 
may take 
possession of 
a gift made 
in minor’s 
favour. 


Husband 
can validly 
receive a 
ift made in 
avour of his 
minor wife. 


Where a 
donor can 
revoke a 
gift. 


Revocation 
of gift where 
there is 
increase i) 
the gift 
itself. 
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Art.449. After the celebration of marriage, a 
husband can receive a gift made in favour of his. 
minor wife even though she has a father living. He 
cannot, however, validly do so before the celebration 
of the marriage, nor after she has attained her majority. 


Notes. 


Durrul-Mukhtar, Vol. 3, p. 104; Fatawa-i-Alam- 
giri, Wol. 5, pp. 239, 240. 


Zaidu-nil-Ambani, Vol. 2, p. 253. 


SECTION IV.——REVOCATION OF GIFTS. 


(Arts. 460—464. ) 


Art. 450. A donor can revoke a gift either wholly 
or in part, even when he has renounced the right 
of revocation, except in the cases mentioned in the 
following Articles. 

Notes. 


Durrul-Mukhtar, Vol. 3, p. 104; Fatawa-i-Alam- 
girl, Vol. 5, pp. 285, 288; Kurat-ul-Ayoon, Vol. 2, 
p-. 338. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 485 ; Zaidu- 
nil-Ambani, Vol. 2, p, 254. 


As to donor’s right to revoke a gratuitous allowance for life 
given to a stranger—1 Mad. Dec. 118 (1814). 


Art. 451. Revocation is not lawful where there 
is an increase of the thing given of such nature as 
to be united to it, and which enhances the value of 
such gift. 


Where the increase is not united to the gift, there 
is no obstacle to revocation, whether such increase is 
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derived directly from the gift or not. The same rule 
applies in the case of a rise in value of the thing given. 


Notes. 


Radd-ul-Muhtar, Vol. 5, p. 566; Fatawa-i-Alam- 
girl, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, 
p. 320 ; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354, 


Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 486 ; Zaidu- 
nil-Ambani, Vol. 2, p. 256. 


Art. 452. The death of one of the parties to the Death of 
gift after delivery of possession bars the right of oer party 


; very of 
revocation, gift bars the 


right of 


revocation. 
Notes. 


Radd-ul-Muhtar, Vo]. 4, p. 566; Fatawa-i-Alam- 
girl, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, 
p. 320; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 


Hamilton’s Hedayah, Vol. 3, Bk. 80, Chap. 2, p. 486 ; Zaidu- 
nil-Ambani, Vol. 2, p. 258. 


Art. 453. The right of revocation 1s also forfeited Right of | 
when the donee has definitely disposed of the gift ; but "i fecteitat 
it continues to exist when no definite disposal has Aa dea 
taken place. Where the donee has sold a part of the of the gift. 
property constituting the gift, the donor can revoke 


the remainder. 


Notes. 
Radd-ul-Muhtar, Vol. 4, p. 566; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, p. 320; 
Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 


Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 486; 
Zaidu-nil-Ambani, Vol. 2, p. 258. 


Gift by 
husband to 
wife and 
vice versd 
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Art. 454. <A gift made by the husband and accept- 
ed by the wife either before or after the celebration of 
the marriage is irrevocable, nor can it be revoked after 
the marriage is dissolved. 


A wife can give the husband a house containing 
furniture belonging to her, and although the house is 
thus occupied with goods belonging to her, the gift 1s 
valid. 


Notes. 


Radd-ul-Muhtar, Vol. 4, p. 566; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, p. 320 ; 
Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 


Hamilton’s Hedayah, Vol. 38, Bk. 30, Chap. 2, p. 486; Zaidu- 
nil-Ambani, Vol. 2, p. 259. 


Where a Mahomedan husband made a hzba-bil-ewaz in favour 
of his wife, gave her possession of the property, when he was not 
in debt, nor did he intend to defraud creditors, held, the gift was 
valid according to Mahomedan law—Doe dem Ramtonoo v. Bibee 
Jeenut, 1 Fulton, 152, per Peel, CO. J. (1843). 


A wife may, according to Mahomedan law, hold property 
independent of her husband, and as a husband may make a valid 
gift to his wife, it can only bo necessary that a gift should be 
accompanied with sucha change of possession as the subject is 
capable of, and as is consistent with the continuance of the relation 
of husband and wife—H. H. Azim-un-Nissa Bequm v. Clement 
Dale, 6 Mad. H. C. R., 455 (1868). 


In order to render a gift by a Mahomedan husband to his 
wife in lieu of dower valid, it was necessary that it should be 
accompanied with such a change of possession as the subject was 
capable of, and as was consistent with the continuance of the 


_ relations of husband and wife. Transfer of seizin is unnecessary 


in a heba-bil-ewaz or gift for consideration. Where a transaction 
by way of hiba-bil-ewaz is shown to be a real transaction and it is 
unaffected by undue influence, fraud or the like, all that has to 
be shown to support the transaction, is the actual passing of 
consideration agreed to be given—AMuhammad Esuph v. 
Pattamsa, 1. L. R., 28 Mad., 70 (1899). 
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The acts essential for giving validity to a hiba or gift 
according to Mahomedan law are tender, acceptance, and 
“ seisin,” but the manner in which seisin is to be effected 
must be considerably modified, to suit the peculiar relations 
recognised as existing between husband and wife in the Maho- 
medan community. The property of each is separated and 
independent of the other ; either can make, and both are 
encouraged by law to make, gifts to the other, in order ‘‘ to 
promote mutual affection,” and so strongly is this principle 
inculcated that retractation of such a gift is not allowed, although 
in many other cases it is lawful. A wife can make to her husband 
a valid gift of the house in which both are residing, although it 
contains her separate property, and though both continue to reside 
in it afterwards. Upon principle a husband is equally at liberty 
to bestow upon his wife the house in which both are living, and in 
which they afterwards continue to reside, provided he has power to 
make the gift, and do make it bond fide and not in comtemplation 
of fraud upon creditors or others. The only difficulty is to com- 
ply with the exigency of the law, which requires ‘“ seisin’’ or 
exclusive possession to be given. If a husband with full power 
to give executes a deed of gift, and in accordance with its provi- 
sions hands over symbolical possession of a house or property by 
keys, &c., and also to mark more strongly the bond fides of the 
intention, actually goes out of the house before witnesses in order 
to leave it and all within it in the full and exclusive possession of 
his wife, no further act is necessary to give effect to that pift 
consistently with exercising his other legal rights as a husband. 
A wife has at that time the power afforded to her of taking and 
keeping exclusive possession of the gift, and of continuing to 
reside in the house, but Mahomedan law gives the husband the 
right, and moreover makes it his duty to reside with his wife. 

The ‘“ seisin” under Mahomedan law appears to be analogous 
to the livery of “seisin” as formerly existing in England, and to 
have been effected much in the same way as by a delivery of a 
sod or twig of the land, or the ring or hasp of a door, in the name 
of “seisin.” In Coke on Littleton 57a it is laid down ‘If the 
deed be delivered in the name of ‘seisin’ of the land, or if the 
feoffor (or donor) saith to the feoffee (or donee) take and enjoy 
this land according to the deed, or enter into this Jand, and God 
give you joy, these words do amount to a livery of “ seisin.”’ 


Irrevocable 
gifts. 


Right of 
revocation Is 
forfeited if 
gift is lost 
while in 
donee’s 
possession. 


266 INSTITUTES OF MUSSALMAN LAW. 


The relation of husband and wife, and his legal right to 
reside with her and to manage her property, rebut the inference 
which in the case of parties standing in a different relation would 
arise from a continued residence in the house after the making of 
the Aiba, and in the husband generally receiving the rents accruing 
to that house—Amina Bibi v. Kiatija Bibi, 1 Bom. H. C. R., 
157, per Sausse, C. J. (1864). 


Art. 455. Every gift made in favour of a relation 
within the prohibited degrees," whether Christian or 
Jew, subject to Muslim authority or not, or living in a 
Muslim State or elsewhere is irrevocable. 


Notes. 


Radd-ul-Muhtar, Vol. 4, p. 566; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, p. 320 ; 
Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 486 ; 
Zaidu-nil-Ambani, Vol. 2, p. 260. 

Where a Mahomedan made a remission of rent for three 
years, such remission would be complete at the termination of 
each year respectively ; in other words, delivery of the gift was 
made to the donee, and Mahomedan law, although allowing 
revocation of gifts at any time before delivery, is precise as to the 


impossibility of revoking a gift after delivery without the consent 
of the donee—Enaet [lossein v. Khoobunnissa, 11 W. R., 320 


(1869). 


Art. 456. The right of revocation is forfeited if 
the gift 1s lost while in the donee’s possession, whether 
such loss is occasioned by any act of the donee, by 
accident, or by use. Where there is a partial loss, the 
right of revocation exists over the remainder. 


® See Art. 22. 
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Notes. 


Radd-ul-Muhtar, Vol. 4, p. 566; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, 
p. 320; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 


Zaidu-nil-Ambani, Vol. 2, p. 260. 


Art. 457. Where, after a gift is made, the donee 
offers some specified compensation (ewaz) which the 
donor accepts, the latter can no longer revoke the gift: 


Provided that the compensation offered is not a part of 
the gift itself. 


Notes. 


Radd-ul-Muhtar, Vol. 4, p. 566; Fatawa-i-Alam- 
girl, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Vol. 7 
p. 320 ; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 


? 


Hamilton’s Hedayah, Vol. 3, Bk. 80, Chap, 2, p. 486 ; Zaidu- 
nil-Ambani, Vol. 2, p. 261. 


Where a Mahomedan Jady in exchange for certain ornaments 
made a gift of half of her property in favour of a person, on 
condition that the latter should not alienate it but leave it to two 
other persons named in the hzbanamah, held, that according to 
Mahomedan law the gift by her of the property in consideration 
of the ornament, amounted to a sale; that such sale was good 
and valid and could not be vitiated by the conditions specified in 
the deed of conveyance—Mirza Beebee v. Toola Beebee, 4 Sel 
Rep., 8. D. A., 425 (1829). 


A gift for a consideration is in effect a sale and purchase 
under Mahomedan law not vitiated by confusion of property or 
defect of possession—Syud Hussain Ali v. Fiyaz Uddin, 5 Sel. 
Rep., 8. D. A., 283 (1832). 


A revocation of a gift without consideration is valid accord- 
ing to Mahomedan Jaw unless the donee made additions to the 
subject of the gift or transferred the possession to another— 


Gift cannot 
be revoked 
where it is 
made with 
com pensa- 

tion (ewas). 


Where 
‘donor is 
deprived of 
the compen- 
sation. 
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Shah Makdum Bakshsh v. Lutf Ali, 5 Sel. Rep., 8. D. A., 
416 (1834). 

A hiba-bil-ewaz or a gift for consideration made in contempla- 
tion of marriage is valid under Mahomedan law—Kulsoon v. 
Ameerunnissa, 1 Hyde, 150 (1862). 

According to Mahomedan law a hiba-bil-ewaz is different 
from an out-and-out sale and gift. It partakes of the character of 


both, and where there is sufficient consideration, it is valid— 
Solah Bibee v. Keerun Bibee, 16 W.R., 175 (1871). 


The fundamental conception of a Aiba-bil-ewaz in Mahomedan 
law is that it is a transaction made up of two separate acts of 
donation, that is, it is a transaction made up of mutual or reci- 
procal gifts between two persons, each of whom is alternately the 
donor of one gift and the donee of the other. 


For the validity of a gift under Mahomedan law, possession 
of the gifted property by the donor at the time of the gift, or at 
least at some time, so as to enable him to deliver possession to the 
donee, is 2 condition indispensable—Rahim Bakhsh v. Muhammad 


Hasan, I. 0. R., 11 All, 1, per Mahmood, J. (1888). 


Art. 458. Where the donor is deprived of the com- 
pensation made in respect of a gift, he can revoke the 
whole gift, if 1t exists in kind and there be no increase 
or other impediment that prevents revocation. 


Where the donee is deprived of a gift, he can 
recover the compensation he gave, if it exists in kind. 
In case of its loss he can claim something of like nature, 


or he can claim the value of the gift. 


Notes. 
Durrul-Mukhtar, Vol. 3, p. 105; Fatawa-i-Alam- 
giri, Vol. 5, p. 240. 


Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, pp. 486, 487 ; 
Zaidu-nil-Ambani, Vol. 2, p. 262. | 
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Art. 459. Where a person has made a gift of where gift 
property belonging to another, which perishes while in ene 
the donee’s possession, and the owner demands return of 
the property and the donee pays him compensation for 
the same, the latter cannot recover the compensation he 
has paid from the donor. 


Notes. 
Durrul-Mukhtér, Vol. 3, p. 106. 
Zaidu-nil-Ambani, Vol. 2, p. 264. 


Art, 460. In no case can a father pay compensa- Father can- 


: ae ‘ ; ; not pay com- 
tion out of the property of his minor child, who is the pensation 


d out of his 
onee. minor child’s 


ee property. 
Durrul-Mukhtar, Vol. 3, p. 105. 
Zaidu-nil-Ambani, Vol. 2, p. 265. 


Art. 461. <A gift made in favour of a poor man Agift in 


. a favour of a 
and taken possession of by him is irrevocable. oor man is 


irrevocable. 
Notes. 


Jawahir-i-Nayera, Vol. 2, p.15; Fatawa-i-Alam- 
girl, Vol. 5, p. 238. 


Zaidu-nil-Ambani, Vol. 2, p. 265. 


Art. 462. <A gift is rescinded either by a mutual How revoca- 
: tion is effect- 
agreement between the parties concerned, or by the eq. 
judge. Ifthe donor seizes the thing given without either 
a decree or the donee’s consent, he is answerable to the 
donee for any loss occasioned by his own act, accident 
or use. | 


Where gift 
is made with 
compensa- 
tion. 
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After the donor has obtained an order for revoca- 
tion from the judge and has given notice thereof to the 
donee, the latter becomes liable for any loss occasioned 
to the gift while it 1s in his possession. 


Notes. 


Kurat-ul-Ayoon, Vol. 2, p. 355; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 238. 


Hamilton’s Hedayah, Vol. 38, Bk. 30, Chap. 2, p. 487 ; Zaidu- 
nil-Ambani, Vol. 2, p. 265. 


Art, 468. When a gift 1s made, subject to com- 
pensation being given and such compensation is fixed 
at the time the gift is made, the gift is only 
valid when delivery has been made on both sides: 
such a gift is invalid when the objects comprising the 
compensation are not separated though capable of 
being so. 

This reciprocal delivery in each case transfers the 
ownership, and the transaction is equivalent to an ex- 
change, and is subject to the laws governing sales. 
Such transaction can therefore be annulled for latent 
defects in the contract or in the objects it deals with, 
and either party is entitled to withdraw from it. 


Where neither party makes delivery or only one 
does so, the right of revocation remains open to both 
parties. 

Notes. 

Kurat-ul-Ayoon, Vol. 2, pp. 357, 358; Fatawa-i- 

Alamgiri, Vol. 5, pp. 240, 241. 


Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 488 ; 
Zaidu-nil-Ambani, Vol. 2, p. 267, 
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Art. 464. A charitable gift is subjected to the 
same conditions as an ordinary gift. Ownership is only 
transferred by delivery. 


Notes. 


Durrul-Mukhtar, Vol. 3, p. 107 ; Fatawa-i-Alamgiri, 
Vol. 5, p. 248. 
Zaidu-nil-Ambani, Vol. 2, p. 268. 


A gift of a fund “to be disposed of in charity as my 
exeoutor shall think right ;” is a valid charitable bequest according 
to Mahomedan law—Gangbai v. Thavar Mulla, 1 Bom. H.C. R., 
71 (1868). 


CHAPTER II. 


WILLS. 
(Arts. 465—505.) 


SECTION I.—-THE NATURE OF A WILL: THE CONDITIONS 
REQUISITE FOR ITS VALIDITY : PERSONS CAPABLE OF MAKING 
A WILL. 


(Arts. 465—481.) 


Art. 465. <A will is the act by which a person, 
while living, gratuitously transfers the ownership of his 


property, such transfer not to take place until after his 
death. 


Notes. 
Bahrr-ul-Rayek, Vol. 8, p. 459. 


Baillie, Bk. 10, Chap. 1, p. 613; Zaidu-nil-Ambani, Vol. 2, 
p. 269. 


Where a Mahomedan affixes his signature to a will asa 
consenting party, such will is valid under Mahomedan law— 


Khadejah Beebee v. Suffer Ali, 4 W. R., 36 (1865). 


A charitable 
gift is like 
an ordinary 
gift. 


Definition o 
a will, 
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By Mahomedan law a will need not be in writing, and if 
it is found that the deceased expressed her will, and that it was 
her last will, the omission to put it into writing, will not deprive 
it of legal effect— Tameez Begum v. Furhut Hossein, 3 N. W. P., 
H.C. R., 55 (1870). 


The policy of Mahomedan law appears to be to prevent 
a testator interfering by will with the course of the devolution 
of property according to law among his heirs, although he may 
give a specified portion, as much asa third, to a stranger. But 
it also appears that a holder of property may to a certain extent, 
defeat the policy of the law by giving in his lifetime the whole 
or any part of his property to one of his sons, provided he 
complies with certain forms. It is incumbent, however, upon 
those who seek to set up such a proceeding to shew very clearly 
that the forms of Mahomedan law, whereby its policy is defeated, 
have been complied with—Khujooroonissa v. ftoushun Jehan, 


L. R., 31. A., 291 (1876). 


Where a Mahomedan lady by her will directed that the 
monthly allowance granted to her by Government should be paid 
to certain persons after her death, held, that it was a good bequest 
under Mahomedan iaw—Prince Suleman Kadr v. Darab Alt 
Khan, L. R., 8 LT. A., 117 (1881). 


Where a Mahomedan by his will gave certain talookdari 
estate to his grandson, the latter took a heritable interest in it— 
Faiz Muhammad Khan v. Muhammad Saeed Khan, L. BR., 25 
I. A., 77; 1. L. R., 25 Cal., 816 (1898). 


Where a Mahomedan lady made a will which was not signed 
by her or any one on her behalf, yet the document represented 
her real will, held, that according to Mahomedan law, a will may 
be made either verbally or in writing, and no special form or 
solemnity for making or altering a will is prescribed—Aulia 
Bibi v. Ala-ud-din, I. L. R., 28 All., 715 (19053). 


See Mogul Begum v. Fukeerun Beebee, 3 N. W. P., H.C. R., 
288 (1866) ; Khajoorunnissa v. Roheemannissa, 17 W. R., 190 
(1872); Aga Mahomed Jaffer Bindanim v. Koolsom Beebee, 
I. L.R., 25 Cal. 9 P. C.; L.R., 24 I. A., 196 (1897) ; Mazhar 
Husenv. Bodha Bin, I. L. R., 21 All. 91 P. C.; L. R., 25 1. A., 


219 (1898). 
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Art. 466. Any person who is an adult and of 
sound mind can make a will. 


At the time the will is made, the legatee must 
be actually living or atleast conceived, and the object 
bequeathed must be susceptible of being transferred 
after the testator’s death. 


Any bequest made by a lunatic is void. A bequest 


made by a minor is also void, whether it is unconditional 
or subject to his attaining his majority. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 119, 452, 457, 458 ; 
Fatawa-i-Kazi Khan, Vol. 4, p. 422. 


Baillie, Bk. 10, Chap. 1, p. 614 ; Hamilton’s Hedayah, Vol. 4, 
Bk. 52, Chap. 1, p. 673 ; Zaidu-nil-Ambani, Vol. 2, p. 270. 


Where a Mahomedan made a willand made a certain testa- 
mentary disposition in favour of the lawful son of his eldest son, 
not then born, held, that such son born after the testator’s death 
was, according to Mahomedan law, incapable of taking any 
bequest under the will. 


Scott, J., observed as follows :— 


“The conditions of a valid bequest are that the testator is 
competent to make the transfer of the property, that the legatee 
is competent to receive it, and that the subject of the bequest is 
susceptible of being transferred. The second condition is 
obviously incapable of fulfilment by any one not in existence at 
the time of the testator’s death; and the only relaxation of the 
rule is the case of a child in the womb, if born within six months 
from the date of the bequest. In the Codeof Mahomedan law 
according to the Hanefite Rite, prepared by a Council of Pundits 
(Ulamas) from the University Mosque of El Azhar at Cairo ten 
years ago, and which is now in use in Egypt, this rule is thus 
expressed :---** Pour faire un testament il faut étre libre, majeur, 
sain d’esprit et jourssant de son libre arbitre. Il faut en outre 
que le légataire soit réellement vivant ou au moins congu et la chose 
léguée susceptible d’étre transférée aprés la mort du testateur”” 

AK IME. 18 
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(Droit Mussulman, s. 531)—Abdul Cadur Haji Mahomed v. 


C, A. Turner, 1. LL. R., 9 Bom., 158 (1884). 


Art. 467. The bequests of a prodigal are only 
valid, when they are made in favour of the poor, or 
of pious or charitable institutions. 


Notes. 
Hidaya, Vol. 3, p. 241. 
Aaidu-nil-Ambani. Vol. 2, p. 273. 


Art. 468. Movable or immovable property can be 
bequeathed, as well as the use or produce of such 
property for a definite period or in perpetuity. 


Notes. 
Bahrr ul-Rayek, Vol. 8, p 459. 
Zaidu-nil-Ambani, Vol. 2, p. 274. 

Where a Mahomedan by his will gave certain shares in his 
property to his widow and other heirs and directed that his son 
should continue in possession ‘always’ and ‘for ever’ and thereby 
restricted alienation by such heirs, held, that the right of an heir 
to her share in the property was clear upon the terms of the 
instrument and that she was entitled to recover possession of the 
same— Muhammad Abdul Majid v. Fatima Biin, 1. L. R. 8 AML, 
39, P.C.; L. BR. 12 LA. 159 (1885). 


Art. 469. A person without heirs and not in debt 
to the full amount of his estate, can bequeath the whole 
or part of his property to any person he,chooses. 


Notes. 
Radd-ud-Muhtar, Vol. 5, p. 452 ; Fatawa-i-Alam- 
girl, Vol. 7, p 64. 
Baillie, Bk. 10, Chap. 1, p, 615 ; Zaidu-nil-Ambani, Vol 2, p. 
274, 
Where an instrument contained the words: “the ownershit 
of the property to be in me whilst I am alive”, held, that it was : 
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bequest by the testatrix of the whole of ber property which was 
invalid according to Mahomedan law—Shek Muhammad v. Shek 
Imamuddin, 2 Bom. H. C. R., 50, per Couch, C. J. (1865). 

A Mahomedan lady made a will disinheriting her nearest 
relations and leaving ber entire property to her nephew ‘ nraslan 
bad naslun batnan bad batnan, held, that the devise to the nephew, 
under Mahomedan law, was absolutely to him, and that the words 
quoted simply gave him full power over the estate, and did not 
extend the devise to his sons in case of his death before the 
testator—Oomuttoonnissa v. Areefoonnissa, 4 W. R., 66 (1865). 

According to Mahomedan law a testatrix is entitled to make 
a devise of her whole property—Mahomed Altaf Ali v. Ahmed 
Buksh, 25 W. R., 121 (1876). 


Art. 470. Bequests made by a person in debt to 
the full amount of his estate are only valid, when the 
ereditors release the testator or consent to the legacies. 


Notes. 
Radd-ul-Muht&r, Vol. 5, p. 452. 
Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 1, p. 673: 
Zaidu-nil-Ambani, Vol. 2, p. 275. 
A wasiatnamah or will, diverting all the property belonging to 


the testator from his next heirs, is invalid under Mahomedan law 
—S§, Jumeenooddeen Ahmed v. M. Llossein Ali, 2 W. l., 49 (1865). 


Art. 471. A bequest in favour of an heir is only 
valid when assented to after the testator’s death, by the 
other heirs capable of disposing of their rights. 


In determining whether a person is an heir or not, 
regard is to be had to the time of the testator’s death, 
and not to the time the bequest is made. 


The assent once given by an heir who is nota 
legatee is irrevocable, and he can be compelled to deliver 
up the legacy he has assented to. | 

Where some of the heirs, who are not legatees, 
assent, such assent will take effect with regard to 
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them only and proportionately to their shares in the 


estate. 
Notes. 


Fatawa Sirajiah, Vol. 4, p. 423; Fatawa-i-Alam- 
giri, Vol, 7, p. 64. 

Zaidu-nil-Ambani, Vol. 2, p. 276. 

A will made in favour of one heir, cannot take effect without 


the consent of the other heirs according to Mahomedan law— 
Syed Lutf Aliv. Syed Rahut Ali, 6 Sel. Rep., S. D. A. 190 (1837). 

A Mahomedan cannot make a bequest of more than a moiety 
of his estate in favour of his daughter—Mahomed Mudun v. 
Khodezunnissa, 2 W. R., 181 (1865). 

According to Mahomedan law a will which never received the 
requisite assent from the heirs of the testator, is inoperative to. 
alter the right of possession of the heirs— Qadir Ali Khan v. Nowsha 
Begum,2 N. W. P., H. C. R., 154 (1867). 

In order to render a will valid under Mahomedan law, the 
assent of the heirs must be given after the death of the testator, 
because any assent given to the will before his death is no assent 
at all—Nusrut Ali v. Zednunnissa, 15 W. R., 146 (1871). 


Art. 472. When a person is competent to dispose 
of his property by will, he can bequeath one-third of it to 
a stranger. The validity of the bequest does not in 
this case depend upon the assent of the heirs. 

A. bequest exceeding one-third cf the property 1s. 
only valid upon the assent, after the testator’s death, uf 
the heirs capable of disposing of their rights. Assent. 
given by the heirs during the testator’s lifetime is void. 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 64; Radd-ul-Muhtar, 
Vol. 5, p. 453. 

Baillie, Bk. 10, Chap. 1, pp. 614, 615; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 1, p. 672 ; Zaidu-nil-Ambani, Vol. 2, p. 276. 

It is a well-known principle of Mahomedan law, that 


bequests to persons, not being legal, are restricted to a third of the 
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testator’s estate—Soobhanee v. Bhetun, 1 Sel. Rep., S. D. A., 464 
(1811). 


A Mussalman may freely, by his will, give his property to 
strangers ; but to his relations in blood he has no occasion to 
bequeath anything, for they, the relations, are to have their 
respective shares according to Mahomedan law, as it is mentioned 
there. And if a man disposed of his property to his heirs and 
relations, to one more and to another less, or if the testator omit 
any of his relations, and after his death the heirs and relations 
agree to the bequests made, the will remains valid ; otherwise the 
will is only valid for the bequests made to the strangers, and 
invalid for the heirs and relations of blood, who are to receive 
their respective shares according to Mahomedan law—Keramatul 


v. Nissan Bibee, 2 Morley, 120 (1817). 


Where a Mahomedan bequeaths less than one-third of his 
property to a person, such bequest is valid under Mahomedan 
jaw---Nawab Amin-ood-Dowlah v. Syud Roshun Ali Khan, 5 
M. 1. A., i99 (1851). 


Under Mahomedan law a testatrix can dispose of only one- 
third of her property and the remaining two-thirds must pass to her 
heirs. Where the executor obtains probate of a will under the 
Probate and Administration Act (V of 1881), he is a mere trustee 
in respect of the two-thirds of the estate for the heirs of the 
testatrix— Nawab Akbari Begum v. Nuchat-ud-dowla, 1 Cal. L. J., 
594 ; 9 Cal. W.N., 938, P. C. (1905). 


Where a Mahomedan testator after making certain provisions 
for his widow and daughters divided his property between his 
sons and imposed certain conditions and limitations, and where 
the will was assented to by the heirs of the testator after his 
death, held, that according to the ordinary rules of Mahomedan 
law the gift was good as an absolute gift and the conditions and 
limitations were void. Life-estates and contingent interests are 
not recognized by Mahomedan law— Abdul Karim Khan v. Abdul 
Qayum Khan, I. L. R., 28 All., 348 (1906). 


The Hedaya lays down that, as in the case of most, other 
nations, the Mahomedans have to a certain limited extent permitted 
the disposition of property by will. The author shows that, 


Husband 
and wife can 
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primé facie, such a testamentary disposition is more opposed to. 
legal principle even than a gift to vest in future, because at the 
time of vesting, the property has actually passed from the donor. 
He, however, on the whole vindicates this limited testamentary 
power, because it is desirable that men should be enabled, when 
warned by the approach of death, to supply their deficiencies. 
It is then declared, that one-third of the estate is the utimost 
which can be diverted at the pleasure of the testator from the. 
legal heirs, and for this a precept of the Prophet himself is quoted. 
His words do not encourage testamentary disposition but permit 
it to the extent of a third. 


The commentator then considers how the consent of heirs 
can validate a testamentary disposition of property in excess 
of one-third, and the doctrine is: “Their consent indeed during 
the life-time of the testator is not regarded, for this is an assent 
previous to the establishment of their right; they are therefore 
at liberty to annul it on the death of the testator. It is otherwise 
where the consent is given after the event, for as this is an assent 
subsequent to the establishment of their right, they are not 
afterward at liberty to annul it.” This doctrine is unquestion- 
ably a logical consequence of the impossibility of giving that 
which one has not and of the invalidity of a gift to take effect 
in future. Further, the alienation of one-third to a portion of the 
heirs will not be legal without the assent of the other heirs 
subsequently to the death of the testator, because their benefits 
already sufficiently secured by the law are not within the reason 
of the rule on which testamentary disposition is established, and 
such a bequest would, as the certain occasion of family dissension, 
be opposed to public policy—Cherachom Vittil v. Valia 
Pudiakel, 2 Mad. H. C. R., 350 (1865). 


See Aesha v. Aesha, 1 Borr. 8. D. A., Bom., 339 (1818) ; 
Gangbai v. Tavar Mullah, 1 Bom., H. C. R., 71 (1863); Ekin 
Behee v. M. Ashruf Ali, 1 W. BR., 152 (1864) ; Baboo Jan v. M. 
Noorool Hug, 10 W.R., 375 (1868) ; Sukoomut Bibee v. S. Warris 
Ali, 22 W. R., 400 (1874); Fatma Bibee v. Arif’ Ismailjee Bham, 
9C.L. R., 66 (1881). 


Art. 478. Provided there is no other heir, husband 
and wife can make bequests to each other. Should 
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there be another heir the bequest is subject to the 
latter’s consent. 
Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 64; Tahtavi, Vol. 4, 
pp. 317, 318. 

Zaidu-nil-Ambani, Vol. 2, p. 281. 

A Mussalman cannot make a bequest in favour of some of his 
heirs to the exclusion of others without their consent. 
| Mad.S. D. A., Dec., p. 254 (1820). 

A Mahomedan testator cannot, under Mahomedan law, give 
preference to one heir over another—HHidayat Ali v. Tajan, 5 Sel. 
Rep., S. D. A., 3835 (18383). 

The rule of Mahomedan law is thata legacy cannot be left to 
one of the heirs without the consent of the rest— Abedoonissa v. 
Ameeroonissa, 9 W. R., 257 (1868). 





Art. 474. <A bequest made in favour of a person 
directly responsible for the homicide or even accidental 
death of the testator is void, unless the heirs assent 
to the bequest, or the author of the crime is a minor, 
lunatic or the testator’s sole heir. 

A. person who has been the indirect cause of the 
testator’s death does not lose the benefit} of a bequest 
made in his favour. 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 64; Tahtavi, Vol. 4, 
pp. 317, 318. 

Hamilton’s Hedayab, Vol. 4, Bk. 52, Chap. 1, p. 672 ; Zaidu- 
nil-Ambani, Vol. 2, p. 282. 


Art. 475. A bequest made in favour of a child in 
its mother’s womb is valid, provided it is born alive 
either within six months from the date of the bequest if 
the father is alive, or within two years from the date of 
the mother’s separation existing at the date of the 
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sag other. 
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bequest, and caused either by the father’s death or a 
perfect or imperfect irrevocable repudiation.’ 


If the mother bears twins and both are living, each 
takes one-half of the legacy. Should one of the twins 
die after birth, its share is divided among its heirs, 
and if one of them die before birth, the whole legacy 
falls to the survivor. 

Notes. 

Radd-ul-Muhtar, Vol, 5, p. 455; Fatawa-1-Alam- 
giri, Vol. 7, p. 65. 

Hamilton’s Hedayah, Vol. 4, Bk. 42, Chap. 1, p. 674 ; Zaidu- 
nil-Ambani, Vol. 2, p. 284. 

See Abdul Cadur [Taji Mahomed v. C. A. Turner, 1. i. R., 9 
Bom. 158, per Scott, J. (1884). 


Art. 476. Bequests made in favour of mosques, 
charitable institutions, hospitals and schools (madrasahs) 
are valid. Such bequests are employed in building such 
institutions, in relieving the poor who frequent them, and 
for their maintenance and other necessary expenditure, 
according to custom and to the testator’s wish. 


Bequests can also be made for works of public 
utility generally. Such bequests are employed in carry- 
ing out such acts as are beneficial to the community as a 
whole. This would include the building of bridges, the 
making of roadways, the construction of mosques, 
assisting needy theological students, and any other works 
that are useful and beneficial to the public and do not 
tend to the benefit of private individuals. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 463 ; Fatawa-i-Alam- 
girl, Vol. 7, p. 68. 
Zaidu-nil-Ambani, Vol, 2. p. 286. 





' See Art 239. 
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Art. 477. Difference of religion or of nationality Diterebes 
of religion 


presents no obstacle to the validity of a bequest. A does not 
. . - render 

Muslim can bequeath to a non-Muslim, and a legacy is hequest, 

also valid which is made by a non-Muslim, in favour of "v4! 


a Muslim. 


Notes. 


Tahtavi, Vol. 4, p. 317 ; Hidaya, Vol. 4, pp. 641, 
674; Radd-ul-Muhtar, Vol. 5, p. 285. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 1, p. 671; 
Zaidu-nil-Ambani, Vol. 2, p. 287. 

See Sale’s Koran, Chap. LX, p. 447. 


Art. 478. A bequest only takes effect after formal 4 beqre*t 


must be 


or tacit acceptance subsequent to the testator’s death. accepted 
subsequent 


Acceptance during the testator's lifetime is null and to the tes- 
void. <A legatee becomes the owner of the property ‘teatic 
bequeathed by his mere acceptance of the same after 
the testator’s death, and independently of taking 
possession. 

Where the legatee neither accepts nor refuses the 
legacy, the property bequeathed remains in abeyance. 
It does not become the property of the heirs of the 
legatee, until the latter has either signified his acceptance 
or refusal, or until he dies, but if the legatee dies after 
the testator, without expressing his intention, the legacy 
devolves upon his heirs, 


Notes. 


Fatawa-i-Alamgiri, Vol. 7, p. 64 ; Tahtavi, Vol. 4, 
p. 318; Radd-ul-Muhtar, Vol. 5, p. 458; Hidaya, 
Vol. 4, p. 642. 


Hamiltou’s Hedayah, Vol. 4, Bk. 52, Chap. 1, p. 678 ; 
Laidu-nil-Ambani, Vol. 2, p. 288. 
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Art. 479. A testator can revoke a bequest either 
expressly or by any act to the object of the bequest 
occasioning a change in its name, and substantially 
modifying its nature and the use to which it was 
destined. 


Where there is an increase to a bequest of such a 
nature that the property bequeathed cannot be disposed 
of without the increase, or where the object of the 
bequest is subsequently disposed of by the testator, the 
bequest is thereby revoked. 

Revocation also takes place where the testator joins 
the object of a bequest to some other property from 
which it cannot be separated or can only be separated 
with difficulty. 

Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 458, 459. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 1, pp. 674, 675 ; 
Zaidu-nil-Ambani, Vol. 2. p. 290. 


Art. 480. Denial of a bequest does not constitute 
its revocation, any more than the plastering or demoli- 
tion of a house which has been bequeathed constitutes 


revocation. 
Notes. 


Tahtavi, Vol. 4. pp. 818, 319. 
Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 1, p. 6753 
Zaidu-ni]l-Ambani, Vol. 2, p. 291. 


Art. 481. A testator is not responsible for the 
loss of the object of a bequest while it is in his posses- 
sion. 

Where the object bequeathed is lost while in the 
possession of one of the heirs, the latter is not respon- 
sible for such loss, provided it is accidental. Loss 
occasioned to the object bequeathed hy the testator’s 
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use thereof is equivalent to revocation. The heirs on 
the contrary are responsible for any loss resulting from 
their use, whether the loss happens before or after 


acceptance. 
Notes. 


ZaiduenileAmbani, Vol, 2, p. 292. 


SECTION II.—RIGHTS OF THE LEGATEE. 
(Arts. 482— 4877.) 


Art. 482. A testator, leaving heirs him surviving 
can only validly dispose of one-third of his property by 
way of bequest. Should he make a bequest in excess 
of one-third and should the heirs not assent, the legatee 
is only entitled to a third of the testator’s whole pro- 
perty, provided the latter made the bequest while in 
good health. 

Notes. 

Hedaya, Vol. 4, p. 674; Radd-ul-Muhtér, Vol. 5, 
pp. 453, 465. 

Aaidu-nil-Ambani, Vol. 2, p. 293. 

A Mahomedan can alienate only one-third of his property by 
will, and the other two-thirds must pass to his heirs—uzia Begum 
v. tha Moohummud Ibrahim, 1 Sel. Rep. SD. A., 199 (1806). 

Under Mahomedan law, the consent of heirs, in respect of a 
bequest to a stranger, need not be express, but it nay be signified 


by conduct showing a fixed and unequivocable intention- ~- oulal- 
rum v. Abdul Kayum, 1. 1. R., 26 Bom., 497 (1902). 


Art. 488. Where a testator has bequeathed to two 
different persons two legacies, equal in amount, which 
together exceed one-third of his property and the heirs 
do not assent to the two dispositions, the two legatees 
are entitled to equal shares in one-third of the estate. 


Where there are two legacies of unequal amount 
and one exceeds a third of the estate, this third part 
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is still to be divided equally between the two legatees 
each taking half. 
Notes. 
Hedaya, Vol. 4, p. 646; Tahtavi, Vol. 4, pp. 322,323. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 1, p. 676; 
Zaidu-nil-Ambani, Vol. 2, p. 293. 


Art. 484. Where a testator bequeaths an unspeci- 
fied share, the amount of which is subject to variation, 
the heirs are at liberty to allow the legatees such portion 
as they please. If the testator has no heir, the legatee 
is entitled to one-half of the estate and the other half 
falls to the bavt-ul-mal.’ 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 465, 466. 


Zaidu-nil-Ambani, Vol. 2, p. 301. 


Art. 485. Where a testator has bequeathed one- 
third of his property to two specified persons capable of 
inheriting, and at the time the bequest was made, one 
of them was dead or was proved to be missing, the third 
part so bequeathed will devolve in full upon the legatee 
who is living and present. 


Where one of two legatees dies before the testator 
his share lapses and the other legatee shall only be 
entitled to one-half of the third of the estate, and where 
the testator states that he bequeathes a third of his 
property to two persons, whom he names, and one of 
them is found to have been dead at the time of the 
bequest, the survivor is only entitled to one-sixth. 
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Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 465, 466, 469. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 679 ; Zaidu- 
nil-Ambani, Vol. 2, p. 302. 


Art. 486. Where a testator bequeaths a definite 
object or something specified and essentially divisible, 
as for example, the third of his money inspecie, or of 
his flock of sheep, or of his garments all of the same 
quality, and if two-thirds of the object of which the 
bequest forms part perish, the legatee is entitled to the 
full remaining third, so long as it is less than one-third 
of the total property left by the testator. 


Should the testator bequeath something not essen- 
tially divisible, such as one-third of his cattle or one- 
third of his garments which are of different kinds, and 
should two-thirds of the object of which the legacy 
forms a part perish, the legatee is only entitled to a third 
of the remaining third which has not perished. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 465, 468. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 22, p. 679 ; Zaidu- 
nil-Ambani Vol. 2, p. 303. 


Art. 487. Where a testator bequeaths a speci- 
fied sum of money and his estate consists in specie 
and money due, the legacy is to be paid out of 
a third of the available specie, provided that this 
third is larger than or equal to the legacy. Where 
the legacy exceeds a third of the specie available, the 
legatee takes this third and as the money-debt is recover- 
ed, he takes one-third of each sum recovered until the 
legacy 18 fully paid. 
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Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 465, 468, 469. 
/aidu-nil-Ambani, Vol. 2, p. 306. 


SECTION I}1.-—BEQUESTS OF USE AND PRODUCE OF 
PROPERTY FOR A LIMITED PERIOD. 


(Arts. 488—493.) 


Art. 488. Where a testator bequeaths the right 
of residence in or the rents of his house for life or 
without specifying any period, the legatee during his 
lifetime is entitled to reside in or to let and receive 
the rents of the house. On the death of the legatee 
however the property becomes the absolute property 
of the testator’s heirs. 

If the bequest for use or produce is for a fixed 
period, the legatee is entitled to enjoy the bequest until 
the said fixed period has expired, and if the testator 
has bequeathed the usufruct of property for a number of 
years not specified, the enjoyment of the legacy shall 
not exceed three years. 

Notes. 

Radd-ul-Muhtiér, Vol. 5, pp. 481, 482 ; Hedayah, 
Vol. 4. p. 668. 

Hamilton’s Hedavah, Vol. 4, Bk. 52, Chap. 5, p. 692 : Zaidu- 
nil-Ambani, Vol. 2, p. 307. 


Art. 489. Where a testator bequeaths the use or 
the produce of immovable property which does not ex- 
ceed the third of his estate, the legatee is entitled 
to be placed in possession of such property and to enjoy 
it in accordance with the conditions of the bequest. 
Where the immovable property bequeathed constitutes 
the testator’s entire estate and the use or produce is 
divisible, such immovable property shall be divided into 
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three equal parts and. the legatee shall be entitled to 
one-third, and the heirs to two-thirds without power to 
dispose of them so long as the legatee’s right exists. 


Where the immovable property bequeathed doves 
not constitute the testator’s entire estate though it 
exceeds one-third thereof, the said immovable property 
is to be divided in such a manner as will provide the 
legatee with a third of the use or produce of the whole 
estate. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 482; Hedaya, Vol. 4, 
p. 668. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 5, pp. 692, 693 ; 
Zaidu-nil-Ambani, Vol. 2, p. 308. 


Art. 490. Where use, such asa right of residence, Right of 
legatee it 
is bequeathed, the legatee cannot let the house. Where i icsta of 


“eo such as . ay re ee ere Sree use and 
produce, such as rents, are bequeathed, the legatee is not ssroducelot 


entitled to the right of residence. property. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 482. 
Hamilton’s Fledayah, Vol. 4, Bk. 52, Chap. 5, pp. 692, 693 ; 
Zaidu-nil-Ambani, Vol. 2, p. 311. 


Art. 491. Where the produce of a certain piece Legatee’s 
of land is bequeathed, the legatee is entitled to the crops ana 
standing at the time of the testator’s decease, and to “??" 
the crops which such land shall bear subsequently 
whether the legacy was given for life or without any 
period being specified. 

Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 483, 484. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 5, p. 695 ; Zaidu- 
nil-Ambani, Vol. 2, p. 312. 
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Legatee’s — Art. 492. Where a testator bequeaths the pro- 


right wher , a . ae : 
eines af auce of his land,or garden without specifying any period, 


and is be- the legatee shall only be entitled to the crops standing 


queathed ; 

without. at the time of the testator’s death and not to sub- 
mention of 

any period. sequent crops. 

If the testator bequeaths such produce for life, the 
legatee shall not only be entitled to the crops standing 
at the time of the testator’s death, but also to those 
which may be grown thereafter. If the property 
bequeathed bears no fruit at the time of the testator’s 
death, the rule still holds good as to subsequent crops. 

Notes. 
Radd-ul-Muhtir, Vol. 5, pp. 483, 484. 
Znidu-nil-Ambani, Vol. 2, p. 312. 
Usufruct of Art. 498. The testator may bequeath the usufruct 


ropert . 1G ‘ Ws 
Bae bebe. of property ‘tv one person and the property itself 
queathed to to another. If the land bears produce, tithes, land tax, 


one person : ox : 
and the expenditure on irrigation and other expenses necessary 
olf to for: the improvement of the land, must be borne by the 
another, ugufructuary ; but if the land is not bearing produce, 
these outlays and taxes must be borne by the legatee 


to whom the property itself has been bequeathed. 


Notes. 
Tahtavi, Vol. 4, pp. 334, 335. 
Zuidu-nil-Ambani, Vol. 2, p..313. 


SECTION IV.—DEATH-BED GIFTS AND TRANSACTIONS BY 
THE SICK. 


(Arts. 494—6506.) 


Uncondi- Art. 494. An unconditional gift made by a per- 
tional gi 3 son enjoying good health is valid to the extent of the 


: ; 
es ae whole of his poperty. 
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Notes. perty if 
Tahtavi, Vol. 4, p. 328. or ek 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 684; 
Zaidu-nil-Ambani, vol. 2, p. 314. 


Art. 495. Bequests are valid to the extent of a When be- 


ueste are 

third of the estate, even though bequeathed while the valid only to 
‘ ‘ the extent 

testator is not in good health. of a third of 
the eatrte. 


Notes. 
Tahtavi, Vol. 4, p. 328. 
Zaidu-nil-Ambani, Vol. 2, p. 317. 


See Ashadoola v. Shaiha Jhasor, 2 Hay, 345 (1868) ; Ekin 
Beebee v. Ashraf Ali, 1 W. R., 152 (1864); Ashruffunissa v. 
Azeemun, 1 W. R., 17 (1864); Kureemun v. Mullick Enaet 
Hossein, W. R. Sup. Vol., 221 (1864); 6N-W. P., HO R, 
154 (1874): Gulam Mustapha v. Hurmat, I. L. R.,, 2 All., 854 
(1880) ; Wazir Jan v. Altaf Ali, 1. L. R., 9 All, 857 (1887) ; 
Sharifa Bebi v. Gulam Mahomed, |. L. R., 16 Mad., 43 (1892) ; 
Aga Mahomed Jaffer Bindanim v. Koolsom, I. lL. R., 25 Cal. 9, 
P.C.; LR. 241. A., 219 (1897) ; Hassarat Bilt v. Golam Jafar, 
3C. W.N., 57 (1898). 


Art. 496. Transactions of a gratuitous nature by a Where trans. 


‘ : : actions of a 

person during his last illness are valid as bequests only mee ulory 
° ° ature & 

to the extent of a third of his property. valid. 


Notes. 
Tahtavi, Vol. 4, p. 328. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 684; 
Zaidu-nil-Ambani, Vol. 2, p. 318. 


Art. 497. A gift made by a cripple, a paralytic or Where gifts 


: . re made b 
a consumptive person is valid in respect of the whole of cripples, 


his property, provided the malady has continued for Patties 


and con- 
une year without endangering his life: if his life is in ea hg 
danger the disposition is only valid to the extent of a 
third of his property. 


1G 


290 INSTITUTES OF MUSSALMAN LAW. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 373; Fatawa-i-Alam- 
giri, Vol. 7, p. 77 ; Hedaya, Vol. 4, p. 637. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 685; 
Zaidu-nil-Ambani, Vol. 2, p. 314. 

See Labbi Beehee v. Bibbun Beebee, 6 N. W. P., H.C. R. 159 
(1874) ; Muhammad (rulshere Khan v. Mariam Begum, I. 1.. R., 
8 All., 731 (1881) ; //assarat Bili v. Golam Jaffer, 3C. W. N., 57 
(1898) ; Fatima Bibee v. Ahmad Baksh, 1. L. R., 31 Cal, 819, 
per Rampini, J. (1908). 


oe . Art, 498. Where a person during his last illness 


ast illness acknowledges a debt in favour of another who is not his 


acknow- . . wea alt sas : 
ledges a heir, such acknowledgment is valid in its entirety, even 


debt i 
ae when the debt exceeds the whole value of the property. 
‘another who 
: not his Notes. 
er. ° 
Radd-ul-Muhtar, Vol. 4, p. 507. 
Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 438; 
Zaidu-nil-Ambani, Vol. 2, p. 327. 

Where a Art. 499. Where a sick person acknowledges a 
acknow. debt in favour of an heir, such acknowledgment is void 


eles unless assented to by the other heirs. On the other hand 
an heir. where he acknowledges having used a deposit entrusted 


to him by an heir, such acknowledgment is valid. 


Notes. 
Radd-ul-Muhtar, Vol. 4, pp. 509, 510. 


Hamilton’s Hedavah, Vol. 3, Bk. 25, Chap. 3, p. 487 ; Zaidu- 
nil-Ambani, Vol. 2, p. 327. 


How a Art. 500. The status of heir must exist at the 
status 0 ° 7 

heir istobe time the acknowledgment is made, whether such status 
determined. srises from consanguinity, or any other cause existing 


at the time of the acknowledgment. 
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Notes. 
Radd-ul-Muhtar, Vol. 4, p. 510; Vol. 5, p, 454. 
Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 684; Zaidu- 
nil-Ambani, Vol. 2, p. 333. 


Art. 501. Where a man in his last illness acknow- 
ledges a debt, or makes a bequest in favour of a wife, 
whoni during the same illness he has_ irrevocably 
repudiated at her own request, she is only entitled 
to whichever be the lower in amount of the ac- 
knowledged debt and legacy, or of the share of the 
estate which would devolve upon her as an unrepudiated 
wite. 

Where repudiation did not take place at the wife’s 
request, she shall have the whole of her share in the 
estate, however large it may be, provided her husband 
dies during her J/ddat. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 571; Vol. 4, p. 511. 

Hamilton’s Hedayah, Vol. 8, Bk. 25, Chap. 8, p. 438; 
Zaidu-nil-Ambani, Vol. 2, p. 335. 


Art. 502. Where a man 1s in debt to the full 
extent of his estate, and during his last illness remits a 
debt in favour of a debtor, such release 1s void. A 
release made in favour of a debtor who is also an heir is 
always void, whether the sick person is in debt or not. 


Notes. 
Radd-ul-Muhtar, Vol. 4, p. 508. 


Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 437 ; Zaidu- 
nil-Ambani, Vol. 2, p. 336. 


Art, 503. Where a wife during her last illness 
remits a debt in favour of her husband, such release is 
only valid when assented to by her other heirs. 


Where a 
man in his 
last iliness 
acknow- 
ledges a 
debt made 
in favour 
of a wife 
whom in 
that illness 
he had irre- 
vocably 
repudiated. 


Release of a 
debt in last 
il]ness ia 
void if testa- 
tor isin 
debt himself 
to the full 
extent of his 
estate. 


Where wife 
in last illness 
remita a 
debt. 
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Notes. 
Zaidu-nil-Ambani, Vol. 2, p. 386. 


Debt takes Art. 504. A debt takes precedence over a legacy, 
baie _ anda legacy is payable before a share in the inheritance. 
ane A. debt acknowledged by a person while in goood health, 
share in the or a debt established by proof, takes precedence over a 
mhneritane?: debt acknowledged during the last illness, even though 


the latter debt be for a deposit. 


Notes. 


Tahtavi, Vol. 4, pp. 367, 368, 369; Radd-ul- 
Muhtar, Vol. 4, p. 507. 


Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, pp. 4386. 437 ; 
Zaidu-nil-Ambani, Vol. 2, p. 339. 


See [amir Singh v. Zakia, 1. L.R., 1 All., 57, F. B. (1875) : 
Syed Bazuyat Hossein vy. Doolkt Chand, L. R., 5 1. A., 211; 1. 1. 
R., 4 Cal., 402, P. C. (1878) ; Land Mortgage Bank v. Bidoya- 
dhari Dasi, 7 C. L. R., 460 (1880) ; Land Mortgage Bank v. Roy 
Luchmiput Singh, 8 C. L. R., 447 (1881); Perthe Pal Singh v. 
Hussaini Jan, I. L. R., 4 All., 861 (1882); AL, Awars v. Har 
Sahai, 1. L. R., 7 All, 716 (1885); Jafre Begam, v. Amir 
Muhammad, |. L. R., 7 All, 822, F. B. (1885) ; Bussunteram 
v. Kamaluddin Ahmed, 1. L. BR. 11 Cal., 421 (1885); Amba 
Shankar v. Sayad Ali Rasul, 1. L. R., 19 Bom., 273 (1894) 
Amir Dulhin v. Baij Nath Singh, 1. L. R., 21 Cal., 311 (1894). 


Debts which Art. 505. <A person during his last illness cannot 

ann validly pay even a portion of debts, referred to in the 

validly be : P : . 

sid doting foregoing Article, if there are other debts which take 

ene precedence over them. Creditors whose debts were 
before the last contracted illness are on the same footing 
with the wife to whom dower is due, and the creditors 


to whom rent is due. 
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Notes. 
Radd-ul-Muhtaér, Vol. 4, pp. 507, 508. 


Hamilton’s Hedayah, Vol. 3, Bk. 25, Ch. 3, p. 437; Zaidu- 
nil-Ambani, Vol. 2, p. 343. 


CHAPTER ILI. 


THE EXECUTOR: HIS POWERS AND DUTIES, 


(Arts. 506—552.) 


SECTION I.—THE EXECUTOR. 


(Arts. 506—520.) 
Art. 506. A person who has accepted the ofhice Wherea 


; eee : person ac- 

of executor during the testator’s life-time cannot after copta execu: 
the testator’s death refuse to fulfil the duties of executor, lang teu: 
unless the testator had given him the power to renounce ‘tone life- 


time. 
the executorship at any moment. 


Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 521; Radd-ul-Muhtar, 
Vol. 5, p. 487. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 7, p. 697; 
Zaidu-nil-Ambani, Vol. 2, p. 135. 

By Section 3 of the Probate and Administration Act (V of 
1881) ‘“ Executor” meansa person to whom the execution of the 
will last of a deceased person is, by the testator’s appointment, 
confided. 

See also Section 4 of the Probate and Administration Act 
{V of 1881); In the goods of Hossein Ali, 1 Fulton, 339 (1843) ; 
Mohammad Alif v. Chandaree Petro, 5 Sev. 8. D. A., 119 (1858). 


Art. 507. A refusal te become executor, made Refusal to 
during the life-time and with the knowledge of the a aad 
testator, is valid, but if the refusal was not made known 


to the testator, it is not valid. 


Where after 
refusal oftice 
cannot be 
accepted. 


Where exe- 
cutor before 
testator’s 
death 
neither 
accepts nor 
refuses. 


Tacit accept- 
ance equi- 
valent to 
express 
acceptance. 
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Notes. 
Radd-ul-Muhtar, Vol. 5, p. 487. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 7, p. 697 ; Zaidu- 
nileAmbani, Vol. 2, p. 186. 


Art. 508. A person who has declined to become 
executor during the life-time and with the knowledge 
of the testator, cannot accept such office after the 


testator’s decease. 
Notes. 


Tahtavi, Vol. 4, p. 337. 
Zaidu-nil-Ambani, Vol. 2, p. 136. 


Art. 509. An executor who before the testator’s. 
death has not expressed his intention of refusing or 
accepting, can do so after the testator’s decease, and can 
then accept the office even if he has previously declined 
it. 

Notes. 


Radd-ul-Muhtar, Vol. 5, p. 487. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 7, p. 697 ; Zaidu- 
nil-Ambani, Vol. 2, p. 137. | 


Art. 510. Tacit acceptance of executorship is equi- 
valent to an express acceptance. Such tacit acceptance . 
results from any act of administration on the part of the 
executor, such as the sale of anything belonging to 
the testator’s estate, the purchase, on behalf of the 
heirs, of anything useful to them, or the payment or 
recovery of debts due to, or by the estate. - 


Notes. 
Bahrr-ul-Rayek, Vol. 8, p. 522. 


Hamilton’s Hedaysh, Vol. 4, Bk. 52, Chap. 7, p. 697 ; Zaidu- 
nil-Ambani, Vol. 2, p. 138. 
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Art. 511. A testator cannot appoint an executor 
and restrict him to the accomplishment of certain 
specified acts. Where such a restriction is made the 
executorship is regarded as a general one. Thus, if the 
deceased has appointed one person to discharge his 
debts and another to recover them both become general 
executors. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 487. 


Baillie, Bk. 10, Chap. 8, p. 671; Zaidu-nil-Ambani, Vol. 2, 
p. 139. 


Art.512. A testator can appoint as executor 
his wife, the mother of a minor child, any other woman, 
or any one of his heirs. The mother or any other 
person can be appointed to watch over the acts of the 
executor acting as guardian of the children’s property. 


Notes. 
Zaidu-nil-Ambani, Vol. 2, p. 141. 


Art. 518. An executor appointed by the father 
takes precedence over the paternal grandfather. If the 
father appoints as executor of his son’s property the 
latter’s mother, and persists in this wish until his death, 
the paternal grandfather cannot claim the right to 
administer the son’s property. On the other hand 
if the father dies intestate, the paternal grandfather, if 
a man of prudence and capable of fulfilling the duties 
of executor, takes precedence over the mother. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 497. 


Hamilton’s Hedayah, Vol. 4, Bk. 52, Ch. 7, p. 702; Zuidu- 
nil-Ambani, Vol. 2, p. 141. 


Testator 
cannot rea- 
trict execu- 
tor to cer- 
tain speci- 
fied acta. 


Persous who 
may be ap- 
pointed as 
executors. 


Executor 
appointed 
by father 
takes prece- 
dence over 
paternal 
grand father. 


peed 
neces- 

sary for an 

executor. 


Testator can 
always re- 
voke execu- 
torship. 
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Art. 614 An executor should be a Muslim, of 
sound mind, adult, trustworthy and a man of prudence. 
Where a testator has appointed as executor any person 
not possessing these qualifications, the judge may remove 
him and appoint another in his place. 


Notes. 
Bahrr-ul-Rayek, Vol. 8, p. 523. 
Baillie, Bk. 10, Chap. 8, pp. 667-659 ; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 7, p. 698 ; Zaidu-nil-Ambani, Vol. 2, p. 142 ; 
Clavel, Vol. 1, pp. 340, 341,346. 


See Sale’s Koran, Chap. IV, p. 77. 


Where a Mahomedan appointed a Hindu as executor, held, 
that though the appointment of other than a Muslim as executor to 
the will of the Muslim is luwful, yet it was incumbent upon the Kazi 
to remove him from his office ; the reason why the appointment, 
though not perfectly correct, is said to be legul, is because his official 
acts, a8 executor, are valid according to Mahomedan law—WM. 
Ameenoodeen v. M. Kubeeroodeen, 4 Sel. Rep., 8. D. A., 63 (1825). 


_Although the appointment by a Mabomedan of a person of 
another religion to be his executor is valid, yet it is incumbent on 
the ruling power to take the trust out of his hands and appoint 
another. Where, therefore, a Mahomedan appointed a Christian 
is his executor to his last will and testament, held, such appoint- 
ment was lawful—Henry Imlach v. Zuhooroontsa Khanum, 4 Sel. 
Rep., 8. D. A., 382 (1828). 

The appointment of an infidel executor does not invalidate 
the will, and further, all the acts of such an executor, and his 
dealing with the property under the will, until he is removed by 
the Civil Court, are good and valid according to Mahomedan law— 


Jehan Khan v. C. K. Mandy, 10 W. R., 185, per Phear, J. (1868). 


Art. 515. <A testator, even without the execu- 
tor's knowledge, may revoke the executorship which 
the latter has accepted. 

Notes. 
Radd-ul-Muhtar, Vol. 5, p. 487. 
Zaidu-nil-Ambani, Vol. 2, p. 143. 
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Art. 516. So long as he is trustworthy and capa- 
ble of discharging his duties, an executor appointed by 
the testator cannot be removed by the judge. If he is 
not able to discharge such duties, the judge will appoint a 
co-executor. But where the judge considers an executor 
incompetent to fulfil the duties of his office, he can appoint 
another in his place. Should he subsequently become 
competent, the judge can reinstate him in his position as 
executor. 


The executor cannot be removed on a mere com- 
plaint made by one or several of the heirs. He can 
only be removed when he has been proved guilty of a 
breach of trust. 

Notes. 

Fath-ul-Kadir, Vol. 4, p. 300; Hedaya, Vol. 4, 
p. 677 ; Radd-ul-Muhtar, Vol. 5, p. 488. 

Baillie, Bk. 10, Chap. 8, p. 669 ; Hamilton’s Hedayah, Vol. 4, 
Bk. 52, Chap. 7, p. 698 ; Zaidu-nil-Ambani, Vol. 2, 144 ; Clavel, 
Vol, 1, pp. 841, 346. 


Art. 517. Where a man dies without having ap- 
pointed an executor and leaving no heirs, the judge will 
appoint an executor, in the event of there being debts 
owing by the estate or assets to be realized, or to carry 
out the last wishes, if any, of the testator. 

The judge may also appoint an executor, if one of 
the heirs is a minor, if the minor’s father is notoriously 
extravagant, if there is occasion to establish a right in 
the interests of a minor whose guardian Is away in a 
distant country, or if the heirs persist in refusing to 
sell the property of the estate in order to pay the debts. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 497 ; Hamidiah, Vol. 2, 
p. 317 ; Fatawa-i-Khairiah, Vol. 2, p. 218. 
Zaidu-nil-Ambani, Vol. 2, p. 146 ; Clavel, Vol. 1, p. 364. 


Executor so 
leng as he is 
trustworthy 
cannot be 


renioved. 


Wherea 
man dies ay 
pointing no 
executor an 
leaving no 
heirs the 
judge will 
appoint an 
executor. 


Cases in 
which joint 
executors 
can act inde- 
pendently of 
each other. 


Where two 
executors are 
appointed 
and only one 
accepts. 
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Art. 518. Where the deceased, or even the judge, 
has appointed two executors, neither of them can validly 
act independently of the other, except in the following 
cases :~— 


The burial of the deceased: the bringing of legal 
actions in the deceased’s name to protect his rights : 
the claiming of debts due to the deceased : the payment 
of debts due by the deceased : the carrying out of the 
last wish of the deceased in favour of some poor person : 
the purchase of necessaries for the minor’s use: the 
acceptance of a gift in the minor's favour : the setting of 
the minor to some occupation: the lending or leasing 
of the minor’s property: the repayment of loans of 
specified property deposited with the deceased : the res- 
titution of goods wrongly acquired by the deceased and 
of goods bought by him under a defective sale: the 
division with any co-owner of the deceased, of things 
which may be replaced by others of a like nature: the 
sale of any object likely to deteriorate : and the reco- 
very of scattered property. 


Whether the testator authorized his executors to 
act separately or conjointly, his intention must in either 
case be carried out. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 489, 491. 


Baillie, Bk. 10, Chap. 8, pp. 669, 670 ; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 7, pp. 698, 699 ; Zaidu-nil-Ambani, Vol. 2, 
p. 148; Clavel, Vol. 1, p. 345. 


Art. 519. Where two executors are appointed by 
the testator and after the latter’s death, one only accepts 
the executorship, the judge may appoint some other 
person to act jointly with him. 
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Where such a person is appointed, the executor takes 
precedence when it is a question of protecting the 
property of the testator, but the executor cannot dispose 
of any property without such person’s co-operation and 
advice. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 487, 491. 


Baillie, Bk. 10, Chap. 8, p. 671; Hamilton’s Hedavah, Vol. 
4, Bk. 52, Chap. 7, p. 700; Zaidu-nil-Ambani, Vol. 2, p. 154. 


Art.520. Where the deceased has appointed an Where 
: : ; d d 
executor who in his turn has appointed an executor, x apointa 
the latter becomes executor for both estates, even when ete 


his appointment is only in respect of the executor’s bare Ap 
estate. So also where the judge appoints an executor executor. 
who, in his turn, appoints an executor. the latter, 
if the executorship is general, becomes executor for both 


estates. 


Notes. 


Radd-ul-Muhtar, Vol. 5, pp. 491,492; Durrul- 
Mokhtar, Vol. 5, p. 503. 


Baillie, Bk. 10, Chap. 8, pp. 672, 673 ; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 7, p. 700; Zaidu-nil-Ambani, Vol. 2, 
p. 156. : 

According to Mahomedan law, an executor is competent, on 
the approach of his death, to appoint a successor for the same 
purpose—S. Hafeez-oor-Rahman v. Khadim Hossein, 4 N. W. P., 
H. C. R., 106 (1871). 


SECTION II1.—POWERS AND DUTIES OF EXECUTORS. 
(Arts. 521—5652.) 
Art. 521. When the heirs are all minors and the Gases where 


the executor 


estate 1s free from all debts and legacies, the executor can dispose 
of a minor's 


has the power to dispose of the movable property property. _ 
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even at a slight loss, and whether or not the heirs are in 
immediate need of money. 


The executor can only dispose of the minor's 
immovable property for one of the following reasons :— 


1. When such immovable property can be sold at 
double its value. 


2. When there is a debt against the estate which 
can only be liquidated by the sale of the immovable pro- 
perty, in which case the executor is empowered to sell 
only such portion of the immovable PrCperty: as will 
satisfy such debt. 


3. When the deceased has not indicated how 
legacies are to be paid and there is no_ sufficient 
movable property to meet such legacies, in which case 
only such portion of the immovable property as _ will 
satisfy the legacies may be sold. 


4, When the minor’s requirements demand the 
sale of immovable property, it may then be disposed of 
at its actual value or even at a slight loss. 


5. When the up-keep of, and taxes on, the immov- 
able property exceed its revenue. 


6. When immovable property such as a house or 
shop is in danger of falling down. 


7. When the immovable property is hable to 
incur any loss through the influence of a powerful 
man. 


Trees, palms and sheds, but not the ground they 
stand on, are held to be movable property. 


Any sale of immovable property by an executor 
except for one of the above-mentioned legal reasons is 
void, and cannot be ratified by the minor on attaining his 
majority. 
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Notes. 


Bahrr-ul-Rayek, Vol. 8, p. 533 ; Hamidiah, Vol. 2, 
p. 322; Radd-ul-Muhtar, Vol 5, pp. 494, 495 ; Fatawa- 
i-Khariah, Vol. 2, pp. 217, 218. 


Baillie, Bk. 10, Chap. 8, pp. 673, 674, 676, 677 ; Hamilton’s 
Hedayah, Vol. 4, Bk. 52, Chap. 7, p. 702 ; Zaidu-nil-Ambani, 
Vol. 2, p. 157 ; Clavel, Vol. 1, p. 349. 


Section 3 of the Probate and Administration Act (V of 
1881) defines minor as follows :—‘“ Minor’’ means any person 
subject to the Indian Majority Act, 1875, who has not attalned 
his majority within the meaning of that Act, and any other 
person who has not completed his age of eighteen years, and 
“ minority” means the status of any such person. 


Section 3 of the Bengal Court of Wards Act (II of 1879) 
defines minor as follows :—‘‘ Minor” means a person who has _ not 
completed his age of twenty-one years. 


See Chapters VI, VII and XIII of the Probate and Adminis- 
tration Act (V of 1881). 


By Mahomedan law an executor may properly sell portions 
of the estate of a deceased Mahomedan, if such sale be necessary 
for the purpose of paying debts or legacies, or otherwise in the 
course of a due administration of the estate—Shah Enaet Hossein 
v. Syud Rumzan, 10 W. R., 216 (1868). 


The powers of the executor or administrator of a Cutchi 
Memon are generally limited to recovering debts, and securing 
debtors paying the same, and the same rule would seem to apply 
to the executor or administrator of a Khoja Mahomedan— 
Ahmedbhoy Hubibhoy v. Vulleebhoy Cassumbhoy, I. L. R., 6 Bom., 
703 (1882) ; See also In tha matter of Haji Ismail, I. L. B.. 
6 Bom., 452 (1880). 


Art. 522. When the estate is free from all debts 
and legacies and the heirs are all adult and are present, 
the executor cannot dispose of any property without 
their consent. 


Where the 
consent of 
the heirs is 
sient 
before the 
executor can. 


dis of 
any ch the 


property. 


Where the 

executor can 

dispose of 

the movable 

and immov- 

able pro- 
erty of the 
eirs. 


Procedure 
when the 
estate is 
encumbered. 


302 INSTITUTES OF MUSBALMAN LAW. 


He can however recover debts and validly receive 
any thing else which may be due. Ifthe heirs are all 
adult and absent, the executor can only dispose of the 
movable property, and take charge of the proceeds. 

When all the heirs are adult and some are present 
and others absent, the executor can only dispose of that 
portion of the movable property which falls to the share 
of those who are absent. He can only dispose of their 
shares inthe immovable property for the payment of 


debts. 
Notes. 


Radd-ul-Muhtar, Vol. 5, p. 494. 
Zaidu-nil-Ambani, vol. 2, p. 163. 


Art. 528. Where there is no debt or legacy pay- 
able out of the estate, and some of the heirs are minors 
and some adult, the executor can dispose of the movable 
and immovable property falling to the share of the 
minors, provided that it is for any of the reasons 
specified in Art. 521. He cannot dispose of the 
shares devolving upon the heirs who are adult, unless 
they are absent; in which case he can only dispose 
of their shares in the movable property. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 494. 
Baillie, Bk. 10, Chap. 8, p. 675 ; Zaidu-nil-Ambani, Vol. 2, 
p. 164. 


Art. 524. When the estate is charged with debts 
and legacies and there is no money in cash, it is not 
incumbent on the heirs to pay such debts and legacies 
from their own funds, if the estate of the deceased is 
wholly absorbed by such debts. The executor, appointed 
by the father, can dispose of all the movable and 

_--~chla nrnnertv of the estate. 
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Where there is no money iu cash to pay the debts 
and legacies, and the debts do not absorb the entire 
estate, the executor, even without the consent of the 
heirs, can dispose of so much of the property as will 
suffice to pay such debts and legacies. 


In providing for the payment of debts or of legacies, 
the executor must first dispose of the movable property : 
should the sum thus realized be insufficient, he can 
then dispose of such portion only of the immovable 
property as will satisfy the debts and legacies. 


Notes. 
Radd-ul-Muhtar, Vol. 4, p. 494. 
Zaidu-nil-Ambani, Vol. 2, p. 165. 


Art. 525. <A paternal grandfather or the executor 
he appoints, cannot dispose of any property of the 
estate, movable or immovable, to pay the deceased’s 
debts or legacies. Either of them, however, can dispose 
of the said property to pay the debts due by the minor 
heirs, 

The creditors or legatees of deceased must apply to 
the judge, who will order such part of the property to 
be sold as will satisfy their claims. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 497, 504, 505. 
Zaidu-nil-Ambani, Vol. 2, p. 166. 


See Section 90 of the Probate and Administration Act (V of 


1881). 


Art. 526. An executor appomted by a mother, 
cannot dispose of any property movable, or immovable, 
except such property as is inherited from the mother. 
He cannot even dispose of property inherited by the 
minor from the mother when there is in existence a 
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father or a paternal grandfather, or an executor 
appointed by either of them. On the other hand the 
executor, appointed by the mother, can dispose of her 
estate, if the minor has no father or paternal grandfather 
living, and no executor has been appointed by them. 


When the mother has left no debts or legacies, her 
executors can only dispose of such portion of the 
movable property as is sufficient to purchase neces- 
saries for the wards. When the mother has left debts 
or legacies her executor can sell both the movable and 
immovable property to satisfy such debts or legacies. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 495, 497. 


Baillie, Bk. 10, Chap. 8, pp. 675, 678 ; Zaidu-nil-Ambani, 
Vol. 2, p, 167 ; Clavel, Vol. 1, p. 352. 


Art. 527. An executor can apply the property 
of a minor in trade, on behalf of and for the benefit 
of the minor, and with a view to increasing the latter’s 
estate. He can do any thing that tends to the minor's 
welfare and interest, but he cannot, on his own account, 
trade with the property of the minor. 


Notes. 
Fatawa-i-Khairiah, Vol. 2, p. 337. 


Baillie, Bk. 10, Chap. 8, pp. 680, 681; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 7, p. 702 ; Zaidu-nil-Ambani, Vol. 2. p. 169. 


Art. 528. An executor, even at a slight loss, can 
sell the movable property of a minor to a person who 
is a stranger to the executor and to the deceased, and, 
on the minor’s behalf he can buy any property from 
such a person. He can sell nothing to an heir of the 
deceased, unless the sale be greatly to the advantage of 
the minor. 
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Notes. 


Fatawa-i-Khairiah, Vol. 2, pp. 323, 324; Radd-ul- 
Muhtar, Vol. 5, pp. 493, 502. 


Zaidu-nil-Ambani, Vol. 2, p. 170. 


Art. 529. An executor can sell a minor’s property 
and allow areasonable time for payment, provided that 
the buyer is solvent, and not likely unduly to delay 
the payment or deny the debt when it becomes due. 


Notes. 
Fatawa-i-Alamgiri, Vol. 7, p. 103. 
Aaidu-nil-Ambani, Vol. 2, p. 173. 


Art. 530. An executor appointed by the father, 
can sell his own property to the minor, and can himself 
buy the latter’s property, provided that the transaction 
is greatly to the advantage of the minor. 


Where the executor buys immovable property from 
the minor, the price paid must be double its value and 
if he sells to the minor, it must be half its value. 


Where the executor buys movable property from 
the minor, the price paid must be one and a half times 
its value and if he sells, it must not be more than 
two-thirds of its value. 


An executor appointed by the judge, can never 


buy property belonging to the minor or sell to the minor 
property of his own. 


Notes. 


Durrul-Mukhtar, Vol. 5, p. 498; Radd-ul-Muhtar, 


Vol. 5, p. 493. 
Zaidu-nil- Ambani, Vol. 2, p. 172. 
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Piswceact Art. 531. An executor cannot pay his own debts 
= Ret out of the minor’s property, nor canhe borrow or lend 
iving or | property of the minor. He cannot pledge his own goods 
ending : : 29 : : ; 
minor’s in the minor’s interest, nor can he give the minors 
property. goods by way of security for his own debts. He can, 
however, pledge the minor’s property in order to 
secure a debt of the minor. He can also accept a 
security in respect of a debt due to the minor or to the 


deceased, 


Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 104; Tankihul 
Hamidiah, Vol. 2, p. 329; Radd-ul-Muhtar, Vol. 5, 
p. 848; Bahrr-ul-Rayek, Vol. 8, p. 534. 

Zaidu-nil-Ambani, Vol. 2, p.173; Clavel, Vol. 1, p. 354- 


Executor | Art. 582. Anexecutor can delegate to another 


can delegate ‘ Bee : : 
his cate person all his powers of administration of the minor's 


ea property. Such delegation terminates on the death of 
the executor or of the minor. 
Notes. 
Fatawa-i-Khairiah, Vol. 2, p. 219. 
Zaidu-nil-Ambani, Vol. 2, p. 178. 
Executor Art. 588. Anexecutor cannot release any debtor 
ee from a debt due to the deceased, nor can he remit part 


debtor from ofa debt due to the latter, nor grant any extension of 

adebtdueto . ‘ : 

the estate. time toadebtor. But if the debt was contracted by 
himself, he can either, on his own responsibility, remit 
the debt in part, or grant an extension of time or 


even release the debtor altogether. 
Notes. 
Fatawa-i-Alamgiri, Vol. 7, p. 105. 
Zaidu-nil-Ambani, Vol. 2, p. 178. 
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Art. 534. An executor can compound a debt due 
to the deceased or to the minor, provided the debt 
cannot be proved or is not supported by witnesses and 
is denied by the debtor. If the existence of the debt is 
supported by trustworthy witnesses or if it is acknow- 
ledged by the debtor or judicially decreed, the executor 
cannot compound it. On the other hand, if the minor 
owes a debt which is not disputed or which is recognized 


by the judge, the executor must pay such debt in full. 


Notes. 
Fatawa-i-Alamgiri, Vol. 7, p. 103. 
Zaidu-nil-Ambani, Vol. 2, p. 180. 


Art. 585. An admission on the part of the 
executor of liability in respect of a debt or legacy, 
is void. 

Notes. 
Radd-ul-Muhtir, Vol. 5, p. 496. 
Zaidu-nil-Ambani, Vol. 2, p. 180. 


Art. 536. Anacknowledement by an heir ofa debt 
due by the deceased, is only binding on such heir and he 
must contribute towards its payment in proportion to 
his share in the estate of the deceased. Thus, should 


an heir acknowledge a legacy amounting to a third of 


the estate, he must contribute a third part of his share 
in the estate towards the payment of such legacy. 


Notes. 
Radd-ul-Muhtar, Vol. 4, p. 501. 
Zaidu-nileAmbani, Vol. 2. p. 183. 
Art.537. An executor must provide a reasonable 


scale of maintenance for his ward, neither stinting him 
nor being too lavish with him. Should the minor's 
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maintenance as fixed by the judge, be insufficient, the 
executor has the power to add to it. 


‘Notes. 
Radd-ul-Muhtar, Vol. 5, p. 500. 
Zaidu-nil-Ambani, Vol. 2, p. 185. 
See Sale’s Koran, Chap. XVII, p. 229, and Chap. XXVI, 
p. 301. 


Art. 588 An executor who out of his own funds 
has paid for the maintenance of a minor who is_ without 
means, or who possesses property which cannot be 
utilized, cannot claim to be indemnified for such advances, 
unless at the time of making such payment he had 
declared before witnesses that he did so with a view to- 
their recovery. In such a case the executor can claim 
to be reimbursed by the minor, unless he comes within 
the list of relations who can be made liable for the poor 
minor’s maintenance. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 727, 728; Vol. 5, pp. 


498, 505. 
Zaidu-nil-Ambani, Vol. 2, p. 185. 


Art.539. Where an executor pays a debt against 
the deceased’s estate and the debt has been proved by 
the claimant, or been admitted by the heirs, the execu- 
tor is alone responsible for such payment, unless he can 
himself furnish sufficient proof of such debt, in which case. 


he will not be responsible. 


Notes. 
Fatawa-i-Alamgiri, Vol. 7, p. 105 ; Radd-ul-Muhtar, 
Vol. 5, p. 496. 
Zaidu-nil-Ambani, Vol. 2, p. 187. 
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Art. 540. When anexecutor is without means, he 
-can claim the salary usually paid in such cases, other- 
wise no salary is due. 
Notes. 
Fatawa Sirajiah, pp. 435, 436; Fatawa-i-Kazi 
Khan, Vol. 4, p. 439. 


Zaidu-nil-Ambani, Vol. 2, p. 189 ; Clavel, Vol. 1, p. 356. 


Art. 541. On attaining his majority, a minor can 
-demand from the executor an account of his adiminis- 


tration. The minor must pay the costs of such account. 


Where an executor refuses to furnish an account 
-of his administration, the judge may order him to do so, 
but shall not imprison him. 
. Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 500, 501. 
Zaidu-nil-Ambani, Vol. 2, p. 189. 


Art. 542. Where an executor dies without speci- 
fying the property of his ward, the executor’s estate is 
not responsible. Where the executor has specified the 
property, the ward upon coming of age, is entitled to 
claim such property, if it exists, or its value from the 
-executor’s estate if the property has disappeared. 


Notes. 
Hamalvi, p. 469. 
Zaidu-nil-Ambani, Vol. 2, p. 194 ; Clavel, Vol. 1, p. 300. 


Art. 543. An executor’s sworn declaration holds 
good in respect of all acts which fall within the scope 
-of his duties as executor, unless the contrary be proved. 

Notes. 
Radd-ul-Muhtar, Vol. 5, p. 501. 
Zaidu-nil-Ambani, Vol. 2, p. 189. 
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Art. 544. With regard to acts which are outside his 
powers and duties, the executor’s sworn declaration by 
itself, will not hold good : the burden of proof falls on 
him. 

Notes. 
Radd-ul-Muhtar, Vol. 5, p. 501. 


Zaidu-nil-Ambani, Vol. 2, p. 191. 


Art. 545. Where an executor’s statements are 
shown to be false they must be rejected. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 501. 
Zaidu-nil-Ambani, Vol. 2, p. 189 ; Clavel, Vol. 1, p. 360. 


Art. 546, An executor’s declaration shall be ac- 
cepted with regard to any reasonable expenditure he has 
made on behalf of the minor or the deceased, except 
among others, in the following cases :— 

If he claims to have paid without an order from the 
judge a debt for which the deceased was liable or to 
have paid the same out of his own funds; if he claims 
that during his minority, the minor has made use of the 
property of another, and that the executor has com- 
pensated the owner from his own funds or from those of 
his ward ; if he claims that he has provided maintenance 
for some specified person with whom the minor is prohibit- 
ed from contracting marriage; if he claims to have paid the 
minor’s land-tax during the bad season for agriculture, 
if he claims to have paid debts contracted by a minor 
authorized to engage in trade; if he claims to have 
paid dower out of his own funds to a woman to whom. 
he married his ward and who is dead; or if he claims. 
a share of the profits realized through his trading with 
the minor's funds under a claim of alleged partnership. 


(muzaribhat ). 
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In all these cases, if the minor upon attaining his 
majority, dispute the executor’s statement, he cannot be 
made liable, unless the executor substantiates his claim 
by the evidence of trustworthy witnesses. 


Notes. 
Tahtavi, Vol. 4, p. 345; Radd-ul-Muhtar, Vol. 5, 
pp. 900, 501. 
Zaidu-nil-Ambani, Vol. 2, p. 191; Clavel, Vol. 1, p. 360. 
See Sections 146, 147 of the Probate and Administration 
Act (V of 1881). 


Art. 54°... When a minor ward of either sex, 
attains his or her majority, the executor must not deliver 
possession of the property, unless he is satisfied that 
the ward is able to administer the estate properly. 


Notes. 
Tahtavi, Vol. 4, p. 85. 
Zaidu-nil-Ambani, Vol. 2, p. 195. 


Art. 548. Where a minor attains his majority and 
is in full possession of his faculties, he becomes respon- 
sible for his actions. Neither his father nor the executor 
can interfere with the administration of his own property, 
unless the judge has declared him incapable of adminis- 
tering it. 

Notes. 
Radd-ul-Muhtér, Vol. 5, pp. 104, 105. 
Zaidu-nil-Ambani, Vol. 2, p. 195. 


See Sale’s Koran, Chap. 1V, p. 60. 


Art. 549. 
majority shows any tendency towards extravagance, his 
property is not to be delivered to him until he has 
reached the age of twenty-five years, unless, before reach- 
ing that age, he gives proof of ability to administer and 
dispose of his property in a right and reasonable manner. 
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Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 102, 103. 
Zaidu-nil-Ambani, Vol. 2, p. 196. 


Art. 550. Where an executor delivers property to 
a minor on attaining his majority, and the minor 1s 
unfit to administer such property, the executor, if aware 
of his ward’s unfitness, is responsible for the property he 
has handed over. 


Notes. 
Radd-ul-Muhtf&r, Vol. 5, p. 102. 
Zaidu-nil-Ambani, Vol. 2, p. 196. 


Art.651, Where an executor delivers property 
to a minor who has not yet attained his majority but 
who shows capacity for good management, the executor 
is not responsible for any loss that occurs to the pro- 
perty after handing it over to the minor. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 102. 
Zaidu-nil-Ambani, Vol. 2, p. 198. 


Art. 552. Where a minor upon attaining his 
majority claims to be fit to manage his own affairs, and 
the executor disputes such fitness, the latter cannot be 
compelled to deliver the minor's property, until the 
minor has been declared by the judge to be capable of 
such management. 

If the executor refuses to deliver the property 
to the minor after the latter has been declared competent 
by the judge to administer his own property, and 
after the minor has duly called upon the executor to 
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make such delivery, the latter will be held responsible 
for any loss occasioned to the property while it is in his 
hands. 


Notes. 


Radd-ul-Muhtar, Vol. 5, pp. 102, 103. 
Zaidu-nil-Ambani, Vol. 2, p. 198. 


See Chapter XIII of the Probate and Administration Act 
(V of 1881). 


CHAPTER IV. 


INHIBITION (HAJR), LEGAL INCAPACITY, THE AGE OF REASON, 
AND MAJORITY. 


(Arts. 553—570.) 
SECTION I.—INHIBITION (HAJR), LEGAL INCAPACITY. 
(Arts, 668 —664.) 


Art. 558. The minor, the lunatic, the prodigal, Persons who 


and the bankrupt are legally incapable. Fleapeble, 


Notes. 


Radd-ul-Muhtar, Vol. 5, pp. 97, 98, 101. 
Zaidu-nil-Ambani, Vol. 2, p. 199. 


Hajr, in its primitive sense, means interdiction or prevention. 
{n the language of the law it signifies an interdiction of action, 
with respect toa particular person, who is either an infant, an 
idiot or a slave; the cause of inhibition being three, infancy, 
insanity and servitude—Hamilton’s Hedayah, Vol. 3, Bk. 35, 
p. 924. 


Art. 554. The acts of a minor who has not reached Where the 
F an acts of a 
the age of reason, or of a lunatic who has no lucid 1n- minor and of 
tervals, are nulland void, and those of a lunaticin his ® lunatic are 


valid. 
lucid intervals, are valid. 
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Notes. 
Bahrr-ul-Rayek, Vol. 8, pp. 88, 89. 


Hamilton’s Hedayah, Vol. 3, Bk. 85, p. 524; Zaidu-nil- 
Ambani, Vol. 2, p. 200; Clavel, Vol. 1, p. 367. 


See Sections 11, 12 of the Indian Contract Act (IX of 1872). 


Such acts if Art. 555. The acts of a minor who has reached 
prejudicialto ae 

the minor or the age of reason, or of an adult who is insane, are 
lunatic are = radically void if they are prejudicial to their interests 


ee by even though such acts were approved by the guardian. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 99, 119; Tahtavi, 
Vol. 4, p. 97. 
Zaidu-nil Ambani, Vol. 2, p. 201. 


Mahomedan law looks to the benefit of the minor and permits 
the guardian to dispose of movable property, if it be for the benefit 
of the minors—Syedun v. Velayet Ali, 17 W. R., 239 (1872). 


See Kali Dutt Jha v. Abdul Ali, 1. L. R., 16 Cal, 627, 
P.C.; TR. 16 7. A,, 96 (1888). 


Such acta if Art. 556. The acts of the minor who has reached 
profitable to ; ; ; 
the minor or the age of reason, or of the lunatic, are valid, so long 


lac per ;¢ a8 they are clearly profitable to them, even though such 


not approv- : ae 
ad-by quar: acts were not approved by the guardian. 
dian. 

Notes. 


bics Radd-ul-Muhtar, Vol. 5, pp. 99, 119; Tahtavi, 
Vol. 4, p. 97. 
Zaidu-nil-Ambani, Vol. 2, p. 201. 


Where the Art. 557. The acts of a minor who has reached 
acts of a . os 
lunatic or of the age of reason, or of an adult who is insane, and 


valid when which may turn out either profitable or prejudicial are 
ratified by valid, provided they were capable of ratification and 


guardian. : ; 
were ratified by the guardian. 
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Where the guardian has not ratified the act, or 
where it was an act which ratification could not render 
valid, the transaction is null and void. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 99, 119; Tahtavi, 
Vol. 4, p. 97. 
Zaidu-nil-Ambani, Vol. 2, p. 201. 
See Section 198 of the Indian Contract Act (IX of 1872). 


Art. 558. A minor is only civilly responsible for 
offences against persons or property, and is personally 
liable for damages. An adult lunatic is in the same 
position as the minor. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 99; Bahrr-ul-Rayek, 
Vol. 8, p. 89. 


Hamilton’s Hedayuh, Vol. 38, Bk. 30, Chap. 1, p. 525 ; Zaidu- 
nil-Ambani, Vol. 2, p. 202. 


See Section 11 of the Indian Contract Act (LX of 1872). 


Art. 559. A minor, as well as an adult lunatic, is 
not responsible for money borrowed, nor for any deposit 


entrusted to him, nor for any loan made to him, nor for 


anything sold to him, if such transactions are entered 
into without the guardian’s sanction. He is, however, 
responsible for the value of any deposit that is entrusted 
to him with the guardian’s sanction. 


Notes. 
Bahrr-ul-Rayek, Vol. 8, p. 89; Tahtavi, Vol. 4, 
pp. 82, 83. 


Zaidu-nil-Ambani, Vol. 2, p. 203. 


See Nawab S8yud Asadoolla Khan v. Sumarchund Jutta, 
Dec. 8. D. A. Ben. 595 (1848). 


wr; 


Minor and 
lunatic are 
responsible 
for offences 
against per- 
sons or pro- 
perty. 


Cases where 
the minor is 
not respon- 
sible tc 
transactions 
entered int 
without the 
guardian’s 
sanction. 


A prodigal 


ia to be 


declared in- 


competent 
by the 
judge. 


Acts which 


cannot be 
repudiated 


by 


gal 


a prodi- 


816 INSTITUTES OF MUSSALMAN LAW. 


Art. 560. Where an adult is proved to be a 
prodigal by the testimony of witnesses, he will be de- 
clared legally incapable by the judge. A _ prodigal 
cannot demand the avoidance of any act on the ground 
that it was performed in jest. He is in the same 
position as a minor with regard to his civil acts. 


While his inhibition lasts, the prodigal’s acts are 
only valid when authorized by the judge. All his acts 
entered into previous to his inhibition are valid and 
must produce their effects. 


Notes. 


Radd-ul-Muhtar, Vol. 5, pp. 101, 102; Tahtavi, 
Vol. 4, pp. 84, 85. 


Zaidu-nil-Ambani, Vol, 2, p. 210. 


Art. 561. The acts of’ a prodigal cannot be ren- 
dered void on the ground that they were performed in 
jest. 


Thus, the prodigal can contract marriage, pronounce 
a valid repudiation, and furnish maintenance to those 
persons to whom itis due. He is not subject to puater- 
nal authority. He can validly make a declaration 
admitting a personal debt. He can validly confess to 
the perpetration of an offence involving a retaliating 
or a pecuniary penalty. He can make any charitable 
gift or legacy up to the third of his estate if he has 
an heir. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 101, 102; Tahtavi, 
Vol. 4, pp. 84, 85. 


Hamilton’s Hedayah, Vol. 3, Bk. 35, Chap. 2, pp. 526, 528, 
529 ; Zaidu-nil-Ambani, Vol. 2, p. 215 ; Clavel, Vol. 1, p. 368. 
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Art. 562. A law-giver (mu/fti) who intentionally 
leads people astray or gives bad advice, the incompetent 
doctor, the bankrupt, the builder, and any person who 


holds the monopoly of any industry. must be prohibited 
from following their occupations. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 101. 
Auidu-nil-Ambani, Vol. 2, p. 217; Clavel, Vol. 1, p. 374. 


Art. 568. Wherea guardian is satisfied that his 
ward understands that a sale transfers property, and that 
a purchase results in its acquisition, and that he can 
distinguish between a slight anda heavy loss, he can 
authorize such ward to engage in trade. 


Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 102, 108, 119, 120. 
Aaidu-nil-Ambani, Vol. 2, p. 2038. 


Art. 564. A minor authorized to trade can buy 
and sell, even at a heavy loss : he can appoint an agent to 
buy orsell : he can give and take property by way of 
security : in his own interests he can consent to a con- 
tract for hire: he can take or let farm lands on lease : 
he can make a valid declaration admitting a debt on 
deposit : he can remit a portion of the purchase-price 
for a latent defect in the contract: he can allow grace 


to a debtor: and he can compound a debt with any 
one. 


The minor who is authorized to trade cannot lehd 
otherwise than on hire, cannot make a gift or become 
security for any one, nor can he contract marriage 
without his guardian’s consent. The authorization to 
trade given by the guardian to his ward does not 
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interfere with the guardian’s power to dispose of the 
ward's property, 
Notes. 
Radd-ul-Muhtar, Vol. 5, pp. 108, 109, 110, 111, 
112, 113. 
Zaidu-nil-Ambani, Vol. 2, p. 203 ; Clavel, Vol. 1, p. 363. 


SECTION Il.——-THE AGE OF REASON, ADOLESCENCE 
AND MAJORITY. 


(Art. 565—670.) 


Art. 565. The age of reason for a child of either 
sex is seven years at the least: at this age the right of 
custody ceases for a boy. 

The age of adolescence for a boy is fixed at twelve 
years. The girl is adolescent at nine years, and the 
right of custody ceases for her at that age. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 694, 695; Vol. 5, 
p. 105; Fatawa-i-Alamgiri, Vol. 2, p. 166. 


Zaidu-nil-Ambani, Vol. 2, p. 218. 


See Sections 2 and 3 of the Indian Majority Act (1X of 
1875). See also Notes to Article 391. 


Art. 566. The puberty of a boy is determined by 
the physical signs which denote that state. It is the 
same with the girl, regard being had to the physical 
signs peculiar to her sex. Failing such signs, minors of 
either sex are held to have reached the age of puberty 
on completing their fifteenth year. 


Notes. 
Radd-ul-Muhtar, Vol. 5, p. 105. 
Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 2, p. 529 ; Zaidu- 
nil-Ambani, Vol. 2, p. 225. 
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Art. 567. At the age of puberty guardianship 
ceases for both sexes. At this age also both are free to 
dispose of their persons. They cannot be compelled 
to marry unless they are insane. Nevertheless the 
guardianship as regards property does not necessarily 
cease at the age of puberty, but continues until the ward 
of either sex is considered fit to manage his or her own 
property. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 323; Vol. 5, p. 108 ; 
Fatawa-i-Alamgiri, Vol. 2, p. 12. 

Zaidu-nil-Ambani, Vol. 2, p. 226. 

See Section 7 of the Guardian and Wards Act (VIII of 1890). 


Art. 568. <A minor of either sex cannot, before 
puberty, choose between his or her father and mother. 


Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 695, 696. 
Zaidu-nil-Ambani, Vol. 2, p. 227. 


Art. 569, A bov, who on reaching puberty, is 
capable of being left to his own discretion, can choose 
between his father and mother, and can even elect to 
live separately. 


Notes. 


Radd-ul-Muhtar, Vol. 2, pp. 695, 696. 
Zaidu-nil-Ambani, Vol. 2, p. 228. 


Art. 570. A girl, who has reached puberty and 
is a virgin, or who, though not a virgin, cannot be 
trusted to her own discretion, must be placed under the 
guardianship of her father or paternal grandfather. 
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A woman advanced in years, who is still a virgin, 
virtuous, and possesses good sense, cannot be com- 
pelled to live with her paternal guardian. The same 
rule will apply even if she is not a virgin if she can 
be trusted to her own discretion. 

Notes. 
Radd-ul-Muhtar, Vol. 2, pp. 695, 696. 
Zaidu-nil-Ambani, Vol. 2, p. 228. 


Ce ee 


CHAPTER V. 


MISSING PERSONS. 
(Arts. 5'71—-581.) 

Art.571. A person is held to be missing in law 
when his whereabouts is unknown, and it is uncertain 
whether he is dead or alive. 

Notes. 
Radd-ul-Muhtar, Vol. 3, p. 358. 

Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 213; Baillie, Bk. 11, 
Chap. 6, p. 703; Zaidu-nil-Ambani, Vol. 2, p. 347: Clavel, 
Vol. 1, p. 371 


Art. 572. Where a missing person has appointed 
an agent for the purpose of administering and preserv- 
ing his property, the authority of such agent cannot 
be revoked by reason of the principal’s absence. 


The presumptive heirs of a missing person cannot 
withdraw his property from the hands of his agent or 
from the public treasury, even when he has no legal 
heirs. 

An agent cannot carry out the necessary repairs 
of a missing person’s property without the sanction of 


he judge. 
’ eae Notes. 


Radd-ul-Muhtar, Vol. 3, p. 358. 
Zaidu-nil-Ambani, Vol. 2, p. 347 ; Clavel, Vol. 1, p. 369. 
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Art.578. Where a missing person has not ap- 
pointed an agent, the judge shall appoint an adminis- 
trator to collect. his rents and debts acknowledged by 
his debtor and generally to administer his estate. 


Notes. 
Radd-ul-Muhtar, Vol. 3, p. 358. 


Hamilton’s Hedayah, Vol. 2, Bk. 12, p. 213; Zaiduenil- 


Ambani, Vol. 2, p. 348. 


Art. 574. A judge has the power to order the sale 
of the movable or immovable property belonging to 
a missing person, where such property is liable to dete- 
riorate. 

He must take charge of the proceeds of the sale 
and restore them to the missing person on his return, or 
hand them over to his heirs, after his death has been 
judicially declared. 

He cannot sell any property belonging to a missing 
person when such property is not likely to deteriorate, 
not even for the purpose of providing maintenance. 


Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 359, 361. 
Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 214; Zaidu-nil- 
Ambani, Vol. 2, p. 349. 


Art.575. An administrator has power to provide 
maintenance for a missing person’s relations, who are 
entitled to maintenance, out of the proceeds of property 
sold, or debts realized. 


Notes, 
Radd-ul-Muhtar, Vol. 3, p. 359. 


Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 214; Zaidu-nil- 
Ambani, Vol. 2, p. 349. 
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A missing Art. 576. A missing person is presumed to be alive 


Pcl regard to matters that affect him prejudicially, and 


coool in are dependent on proof of his death. Thus, his wife 


which = cannot marry again, his heirs cannot divide his estate 
affect him : 
pre- between them, the leases he has granted cannot be 
judicially. ; ; : : 

cancelled, nor can the judge dissolve his marriage before 

he has been proved to be dead. 

Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 358, 359. 
Hamilton’s Hedayah, Vol. 2, Bk 138, p. 216; Zaidu-nil- 

Ambani, Vol. 2, p. 350. 
Where he is Art. 577. In all matters that depend upon proof 
resumed to 


enon-ex- Of & missing person’s existence and which would bene- 
ees fit him or would be prejudicial to others, he is presumed 
— to to be non-existent or his existence is uncertain. Thus, he 
cannot receive his share in an inheritance or a legacy 
made in his favour, and until his existence or death has 
been judicially proved, the share or the legacy will be 

held in trust for him. 


Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 358, 360. 


Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 261; Zaidu-nil- 
Ambani, Vol. 2, p. 350. 


Where he is Art.578. A missing person is held to be dead 
eld to be : ’ : pti, ai a , 
dead where When his contemporaries have all died ; if it is impossible 


his contem- to discover any of the latter, the judge shall declare him 


ae all dead after the lapse of ninety years from his birth. 


Notes. 
Radd-ul-Muhtar, Vol. 3, pp. 360, 361. 


Hamilton’s Hedayah, Vol. 2, Bk. 13, pp. 215, 216; Zaidn- 
nil-Ambani, Vol. 2, p. 352 ; Clavel, Vol. 2, p. 8. | 


See Section 108 of the Indian Evidence Act (I of 1872). 
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Where the son and daughter of an absent Mahomedan 
brought a suit in respect of his property, held, that until the 
ascertained death of such person, or such a lapse of time as 
would make his age amount to ninety years, the term of a legal 
existence, his heirs were not entitled to claim his property. But 
where a person was in possession of the estate of the lost or 
missing man, he cannot be deprived of it until the period had 
elapsed, and if he was making away with it, another person should 
be appointed for properly adminstering such estate—Durvesh v. 
Shekun, 2 Borr. S. D. A. Bom., 24 (1820). 


The authorities of Mahomedan law vary as to the limit of 
time, when the death of any missing person may be adjudged. 
Abu Hanifa and Abu Yusuf say respectively, that the presumption 
arises, when 120 and 100 years have passed from the date of 
birth. According to Zahir Rawayet, the death of coevals, is the 
criterion ; while other jurisconsults, on the principle of conve- 
nience, assume the ninetieth year from birth. On the expiration of 
the period, the death of the missing person will be judicially 
presumed and his heritage will become partible, amongst his heirs, 
living at the time—Mani Bibi v. Sahebzadi, 5 Sel. Rep. S. D. A., 
129 (1831). 

See Dowlut Khatoon v. Khaja Alijan, 2 Agra H. C. Ry 59 
(1867) ; Kalee Khan v. Jadee, 5 N. W. P., H.C. R., 62 (1873); 
Hasan Ali v. Mahrban, 1. U. R., 12 All, 625, per Stuart, ©. J. 
(1880). 


The question whether a man be alive or dead is one simply 
of evidence and has no immediate connection with the devolution 
of property under Mahomedan law, and its determination should 
follow the rules of the Evidence Act (I of 1872)—-Parmesshar 
Rai v. Bisheshar Singh, I. u. R., 1 All, 53 (1875). 


On the question whether the rule of Mahomedan law, that a 
missing person is to be regarded as alive till the lapse of ninety 
years from his birth, is a rule of Mahomedan law of ‘“ succession, 
inheritance, marriage, or caste, or any religious usage or institu- 
tions”’ within the meaning of the Bengal Civil Courts Act (VI of 
1871), Mahmood, J., among other things, observed as follows :— 


‘“‘ [ must quote one more passage from the Fatawa-i-Alamgiri, 
which explains the rule of Mahomedan Law on the subject in 
brief terms, and with a precision not to be found in other works. 
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I am all the more anxious to cite this authority because the work, 
which is a monument of the industry of the Mahomedan lawyers, 
was prepared under the orders of the Emperor Aurangzeb, and was 
promulgated in India as the great Code of Mahomedan Law 
regulating the decision of disputes in India. The book possesses 
high authority, not only in this country, but under the name of 
Tatawa-i-Hindi, it is regarded in other Mahomedan countries, 
like Turkey, Egypt, and Arabia itself, as an authoritative work of 
Mahomedan Jurisprudence. This great work summarizes the state 
of Mahomedan law regarding missing persons in the following 
terms :—A missing person is declared dead on the lapse of ninety 
years, and this is the accepted opinion. And in the Zahir-ur- 
Riwayat the term is to be estimated by the death of his coevals, 
and therefore when none cf them remains alive he is declared 
dead, and this is to be determined according to the death of his 
coevals in his town, as is said in the Kafi.. The preferable 
(opinion) is that the question should be delegated to the opinion of 
the Imam, as is said in the Tabeen. 

Now, regarding these texts carefully, there can, I think, be 
no doubt, firstly, that the rule of Mahomedan law as to missing 
persons has arisen from a maxim relating to the subject of 
evidence, and the rule of zstis-hah, which is the outcome of that 
maxim, cannot be regarded as a rule of succession, inheritance, or 
marriage ; secondly, that among the great doctors of the Mahom- 
edan law itself there is great difference of opinion as to the 
exact manner in which the rule of istis-hab is to be applied to 
missing persons ; thzrdly, that as to the period necessary to elapse 
before the presumption of death can be applied to missing persons, 
Mahomedan jurists themselves are far from being unanimous ; 
fourthly, whilst some of the greatest doctors of the law woul 
leave the fixation of period to the discretion of the judge in each 
individual case, others consider the preferable course to be that 
the matter should be determined by the Imam, that is, by the 
ruling authority, as distinguished from the Kazi or the Judge 
presiding in a judicial tribunal. These conclusions are amply 
borne out by the texts which 1 have quoted, and they convince 
me that the rule of Mahomedan law as _ to missing persons is a 
rule belonging purely to the domain of legal presumptions falling 
under the head of the law of evidence ; and, I may say, with due 
deference, that in iny opinion the reported cases which have been 
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‘ 


cited and which tend to support a contrary opinion are not based 
upon a sound view of Mahomedan law. It is true that, in 
some of the most celebrated treatises of that law, the rule has 
been discussed as if it were a part of the law of inheritance and 
succession ; but, on the other hand, the Hedaya itself and some 
other equally authoritative treatises have dealt with the subject 
ina perfectly separate chapter, obviously because the authors 
regarded it as too general to be classed under any particular head, 
applying, as it does, to all the branches of law in which the death 
of a missing person may happen to be the subject of investigation. 
I think that in administering a mediaval system of law it is 
supremely important that the Courts of Justice in British India 
should draw a clear distinction between the rules of substantive law 
and those which belong purely to the province of procedure, because, 
whilst under s. 24 of the Civil Courts Act the Courts are bound 
to administer the former branch of the law according to native 
laws in cases of succession, inhertance, and marriage, questions 
which go to the remedy, ad tis ordinationem, must be deoided 
according to the general law of British India. The rule as to 
missing persons appears to my mind to be purely a rule of 
evidential presumption, and though before the passing of the 
Evidence Act there might have been perhaps some justification for 
the courts to apply the rule to cases of Mahbomedan succession, 
inheritance, and marriage, the provisions of cl. (1), s. 2 of the 
Evidence Act leave no doubt in my mind that we are now bound, 
in connection with all questions of evidence, to administer the 
rules contained in that Act, and it follows that the present case 
is governed by s. 108 of the Statute.” 


Petheram, C. J., observed as follows :— 


‘““The question referred to the Full Bench in this case is— 
‘Does the rule contained in s. 108 of the Evidence Act govern 
the case of a Mahomedan who has been missing for more than 
seven years, in cases to which, under the provisions of s. 24 of 
the Civil Courts Act, the Mahomedan law is applicable?’ The 
answer really depends on the question whether the mode in 
which the death of the missing person is to be proved, is part of 
the Mahomedan law of ‘succession or inheritance. By s. 24 
of the Civil Courts Act, persons of the Mahomedan and the 
Hindu religions respectively are given the right of being 
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governed in the matters therein referred to by their own law, but 
any other question in which they are concerned are to be dealt 
with under the general law of the country. Now, questions of 
succession and inheritance are questions as to the manner in 
which property shall devolve or shall be distributed upon the 
death of the owner either with or without a will. 1 do not think 
that they are any thing more. Then comes s. 108 of the 
Evidence Act, which provides that ‘when the question is whether 
. man is alive or dead, and itis proved that he has not been heard 
of for seven years by those who would naturally have heard 
of him if be had been alive, the burden of proving that he is 
alive is shifted to the person who affirms it.” Now, if a man’s 
death has been properly proved, his estate will be divided accord- 
ing to the law of the community to which he belongs. But the 
first thing to be settled is the fact of his death, and only after 
that has been proved can questions of inheritance arise. The 
rule of Mahomedan law in regard to missing persons dates from 
ancient times and from social conditions to which it may well 
have been adapted. But to apply it to the totally different 
conditions of the present day, when the means of communication 
between distant places have been so extended and improved, 
and when no one can hide his existence from others in the 
manner which was formerly possible, and to presume that a 
man was living ninety years from the date of his birth, though 
his death was practically certain, would be a piece of gross 
injustice. It was to benefit the people of this country by enabling 
procf to be given of facts which should be known, that s. 108 of 
the Evidence Act was passed”—AMazhar Ali v. Budh Singh, 
I. L. R., 7 All., 297, F. B. (1884). 


It is a well-known principle of Mahomedan law that if any 
children of a man die before the opening of the succession to his 
estate, leaving children behind, these grandchildren are entirely 
excluded from the inheritance by their uncles and _ aunts. 
Where, therefore, a Mahomedan claimed a share in his grand- 
father’s estate, in right of his father, who was missing for many 
years, held that under the provisions of section 108 of the Indian 
Evidence Act (I of 1872), the burden was on him to establish 
that his father had survived his own father—Moolla Cassim v. 
Molla Abdul Rahim, I. L. R., 33 Cal., 173, P. C. ; 10 Cal. W.N., 
33 (1905). 
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Art. 578. Where the death of a missing person has 
been declared by the judge, his property shall be divided 
among his heirs as they exist at the time of such de- 
claration. Any share in the inheritance or any legacy 
to which the missing person is entitled, shall also be 
delivered to his heirs. 


His wife shall observe Jddat' of widowhood from 
the day on which he is judicially declared dead, and 
after such period of Jddat is completed, she shall be 
free to marry again. 


Notes. 
Fath-ul-Kadir, Vol. 2, p. 809; Radd-ul-Muhtar, 
Vol. 3, pp. 361, 362. 


Hamilton’s Hedayah, Vol. 2, Bk. 18, p. 216; Zaidu-nil- 
Ambani, Vol. 2, p. 355. 


Art.580. If at any time a missing person is dis- 
covered to be in existence, or if he returns alive, he shall 
be entitled to his share in the inheritance of those of 
his relations who have died during his absence. 


Where he returns alive after his death has been 
declared by the judge, such of his property as is actually 
in possession of his heirs shall be restored to him, but 


he is not entitled to any property which they have 
disposed of or consumed. 


Notes. 
Radd-ul-Muhtar, Vol. 3, p. 61. 
Zaidu-nil-A mbani, Vol. 2, p. 356. 


Art.581. Where the wife, heirs or debtors of a 
missing person claim that he is dead and offer to furnish 
proof in support of such claim, the judge shall appoint 


ecaerememnee: 





eee 


See Art. 310. 
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poieeine ers the absentee’s agent or administrator, or failing either 
gon cialms 


thathe is of the latter, a suitable person” against whom the suit 
te may be brought. 


Notes. 
Radd-ul-Muhtér, Vol. 3, p. 361. 
Zaidu-nil- Ambani, Vol. 2, p. 357. 


APPENDIX. 


BOOK J, 
MARRIAGE. 


reall bY! tis 


CHAPTER I. 
cha) rleo—ito us Ja Vl wld 
AeTicLe 1, 
dla imho] = babs — (da8 9 (M6 wo) Aula Lol yg —— (1 sole ) 
[ivy dake olf) LUS Git 
Radd-ul-Muhtdr, Vol. 2, p. 671. 
ARTICLE 2. 
Wart e7) vee giebed pes || milf foinc is! eee — (F tole ) 
4VP 4V] ary Gales} US g' dle jlisrel} oy] « “een PAU J'dyI! goiae ,! 
csstfol'e lt ] — Fa—inel! GUS y spe day; 225 wt Sel jyny 3 
[ 4 amie esl lis yi dla 
Radd-ul-Muhtdr, Vol. 2, pp. 671, 672; Fatawa-i-Alamgirt, Vol. 2, p. 9. 
ARTICLE 3. 
Dzy® 105g ,,, BAS (qn g loamy att... Aad wpe phy y — ( p sole ) 
[ ron amsec dal Yi g bad} GUS poli ole lise! 0, ] — Gal 
Radd-ul-Muhtdr, Vol. 5, p. 258. 
ARTICLE 4. 
coe gone Saal Boy. Wy... cs 193 Bay gat Set» — (0 tale) 
[ ra dente KN LIF BU ole elt x] — Jlaut 4s 
rN 329 


380 


gh ole asligh » p>] — BUN CUS wo Joly laud 9¢ pI! ( WS) ) 


Radd-ul-Muhtér, Vol. 2, p. 290; Sharh-t-Vikaya, Vol. 2, p. 4. 
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SECTION II. 


yee yes od SUI Jail 
ARTICLE 75. 
doe oh lado SSH Copy g laign gd Ulw ital ond — (ve sale ) 
( ron ambo QU US (yi!) ole slimstisy] — al lo WL... sist 
Radd-ul-Muhtdr, Vol. 2, p. 358. 
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GN CABS gb EY UT yt 2 sao of RIAU) oy vdeo 131 SAR! Ie) ot 
GMbN US 6 ole jimdtoy ] — (d= ht) bend aid pd 9 ART ol st ah 
[ v-p amine 
Layard y dhaney Uli So oo) ot Get gtd GAREY... ag ah Ce ye nde 
— (gh BA I RES ol Layer y Hime oy HN Ow aot li US! oy) y ... Abit lols 
[ v9 amido Gib) US QU ole mete, ] 
Radd-ul-Muhtdr, Vol. 2, p. 701, 703. 


Articte 164. 
Brlo uy) gh Shure ... 9) cot — lllnc Rangers... Rid) I — ( 1 40 Sole ) 
[vere vep amie Sib) whF yl dle ybmctto, ] oes 
[vee 494 amie 


Radd-ul-Muhtér, Vol. 2, pp. 699, 700, 702, 708. 


ARTICLE 165. 

yet I dae 9g Led Kelo ... ld Sylett Leal sy — (140 sole) 
ET g 3 o¥s! yy ees oAedl anak, le al ort re ae ly vee y eee Iphone 
ampro Sib)! US git dlp jlimdiey ] — 76 gt creole) Gs ayle Kyo9 Oly pole 
[vit-vie 

lS GE ody slimctio ] — arent! Ghai cimin) if pose ays os} dais 
| f vp yp amteo Gale) 
Radd-ul-Muhtdr, Vol. 2, pp. 710, 711. 
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AgricLe 166. 
BF one CP uyolers glad 5) 9 Sot pits ¥... ihe — (144 sole) 
pS iG ole simrstion ] — cpligied 9] Koos ays 3 (Snes pl be... dis 


| [ Yeo amnive Gis; 
' Radd-ul-Muhtdr, Vol. 2, p. 700. 
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ARTICLE 167, 
dae JULY leiser ¥ gt ( lems) +++ sll) — 55 po) debyye y — (av Hole ) 
[ vep aanieo GMb CUS gi ole jlisrstign ] — lel died dle Soo 
Radd-ul-Muhtdr, Vol. 2, p. 703. 


: ArTIcLe 168. 
dus) Khas y eee aso d gayle eta ae liéyd 9) 5 ea kale y ——_ ( 4A tole ) 
aajzl, 50 (gmat o) Lo} ,,, pda) dae) ale p25) & mmm yy pyre ss .,, 
[ ver dmdo GLI GUS lola Grstto, ] — OS arom 
dF] — iaet oyna} dies ayle coms... no @ yi pgm 15! Lol 5 
[ 14a amso Sib)! lis gil AN EN cophelle 
Raudd-ul-Muhtdr, Vol. 2, p. 708 ; Fatawa-i-Alamgiri, Vol. 2, p. 168, 


ARTIcLe 169. 
UL ad lavo 9 HEL eS coi wld iar! eyo wy 53 9) — (199 Bole ) 
crafolo lg) dae We my, shes 6, SS Eo amo | ily sore 
Radd-ul-Muhtdr, Vol. 2, p. 702. 


ARTICLE 170. 
oe dans Vs are Y 3! aslayt gsle yobs Gye Lae Dg Kanga —(tv- gole ) 
[ v op amo Gibsp aS gil ole jUmretton]—as Gytdy 9@ lrmrar 15! es Bal usle 
Radd-ul-Muhtdr, Vol. 2, p. 702. 


ArgticLE 171, 
diy eyo Kale. egit ale Kyo. HAL dia y— ( yyy aslo) 
aya} Hat bo Sdliy Cot. Diode ¥ dcg Rett AU GAUL | baad y pm pay 
¥ 

SSidt GK poSen pat ed BATH [GU ale Citadel Soieyl 
ae (BSW) ole gt - MAU attle 5 pl be... Yale Jydoll yo dinies Gy Khe 
7 (3h). , bin le ea Papas Ee 

| [ v- sip lehsgillicdll se tee’ 

Vrs -  Radd-ul-Mubtér, Vol. 2, pp. 701, 702. 
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vee us? 9 cee rd 3% plos0 coe 9 vee fowls desi, eee aah y — ( Iver sole ) 
slus yh Pe ., Ba polit ld) 2,9 vee D9 cee FRR] jaded aggre Vy Pod 
BH oD 9... Ueegy ale... RRRUT cyo aTodt bey... Yale aay login Sy... EU! 
SIbh Gs gb ole jli_as} yy} — eo ee ett wi 4 

[ve( +149 me 

Radd-ul-Muhtdr, Vol. 2, pp, 699, 701. 


SECTION III. 
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ARTICLE 173. 
WIS pyrselt SARI, Log ads... ARAN ym yg — ( Hp sole) 
BES... Byume 6B 9 Nyy? WS lS... entre UW 1S Wrtymmalt ABB). g Lytymy 
gil ole jtimeltoy ] — Sparel! dell wrtd (gH! y anny sods ably y .,, baught SB85 
| [v-- amio Sib)! ils 
Radd-ul-Muhtdér, Vol. 2, p. 700. 


ARTICLE 174, 
So rey .,, abl WIL load gt Isle)... pst! .., leoty » — ( vje sole ) 
oe UF ay gtd ME ad boglla lite buat y alld) yo ol aw ,., 
ppl dle slime! oy] — slat omy) 9... co Uo. Fal jt edd Gady 
[ vov amare Sila} US 
Radd-ul-Muhtdr, Vol. 2, p. 757. 


ARTICLE 175. 

OF BY pages Layy cipiamalt (585 yms3l y clot cal 669 piles — ( Hv Foleo) 
pall we sleet ois py US ,,, Uppno laa... y .., pom Mai Uryami glo airy 
Kine ERBS Gp) ye.) pebt spd RG ol GIGI g , slot HS ooh ost 
13H... MBS poredt slabily YW ples gall I Ln pliall yo yt din 
— sbeelt Q—ie lea... oye US ules yt wats le aid pl oie gy ... Mplble 

[v-p amdo Sibel US JU ole slimetts, J 

Radd-ul-Muhtdr, Vol. 2, p. 705. 
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Argticie 176. 
BTL) pode Sl) s¢By ot Wa,, Sati lrale GUS 2 9 5U 5 — ( 19 Bole) 
oF poly alee OSS ot (62, lent gle GA) ) Lata! sels yb)... yt 
sUarcd icy]... Miya Qe... UGyAS tae Jil eye Sell Key... Fosle ale 
[ v-e ~ yvope ame SAL)! US gid ole 
ctl y spe gh y leads ct QU gj)! ple Raaily ofa! iyo 9! 5 
92 Ob oe Be st sh Aes ol Gh Yai} ME amas wt al corm Sf 
ante ay pl od eure US gd abet By guclee GM Gist 
aslo allo aSlad) ary [vr emio GMb CUS IU ole cophlle gts ] 
i ale sind) s)] — sade Yoet . platy... Yi Os ayes» 
[ve9 mio GRbI lis 
Radd-ul-Muhtdr, Vol. 2, pp. 704, 705; Fatawa-t-Alamgirt, Vol. 2, p. 172. 


ARTICLE 177, 
— eases Y pls... leglaw Small 69 ey SN Sle oh Nily — (1 vv Bole) 

 Upke spp login 5,029) — [rv yp amo GUbI LS 5D ole gsrkelle dgslis] 
PP py? ihe Lis Gs, .., dale... Mpoimyl lapel , sale Say UL) 6.0) Wb 
ule sods ply jo os! po ws} — er 5 Ys) steal dim , Yiabs aye 
Bg me MV gd TR ed ye gle... Lio) apd. pple 
GM} NS gb ole jlisntis, ] — giles tht. Sto ele Gp yo 
[vir -vir dmc 

Fatawa-1-Alamgirt, Vol. 2, p, 171 ; Radd-ul-Muhtdr, Vol, 2, pp. 712, 718. 


Articie 178. 
BEI LN tee Ah ple cod gt 0. cSt ays om (vA Bale ) 
— lWeyohs oops... Mine Wo Uy ASG ob BRL, ed Ire... Unis 
[ Veyo veg dae ib ' lis gsi dle lime!) ] 
Radd-ul-Muhtdr, Vol. 2, pp. 705, 706. 
ARrTicyg 179. 
gp BAN y'd edy ot label Mas MARIN Fl cl Goyd 11 — (1 v4 Bole ) 
44 BLAMY ,,, BBN 08d ony... yladill 2. Fob 5M jes... pfal HS pity 
wy cee Fl gh oo, bodal mat od... slat hid. gf... sleoty thay yytd 
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pliarelts,] — akin (5 slay dais gs Slt AIS. lebylnat aay... youl s) ,., baeylt 
[ vie+ vip amido Sabh oll fh ole 
_ Radd-ul-Muhtdr, Vol. 2, pp. 718, 714. 
Agriote 180. 
— Sty ombli .. le Fey os1 WI jy 9g — (ae mle) 
f ver ae GUL US 56 ole slimedtsy J 
Radd-ul-Muhtdr, Vol. 2, p. 708, 


SECTION IV. 


LAK! y EM pos 5 aly! Jail 
Argricte 181. 

1 BS. Bee Sym hes US 05 St ld yest» — ( ay toto ) 
[veve vope amine SM lif 35 ole limi, ] — opt y at agit ay abel Le 
igi ol gsrkellec dyslis ] — sli ao, led... aalo dint, Syms 

[ type amie Sb) Wis 
Gibh us gil dle acto, ] — toby... testy tloy els ctliny 
[ vev amio 
Fatawa-t-Alamgiri, Vol. 2, p. 174; Radd-ul-Muhiér, Vol. 2, pp, 704, 707.. 


Articre 182. 
gy nnn KeaBs yg dd g qed gle ag Isso} lps old  — ( par sole ) 
f voje canto SILI US i) ole slimes, ] — dla... ed 
Radd-ul-Muhtdr, Vol. 2, p. 704, 
ARticLe 183. 
FoF 1S HW gdh lo) yaty Y (gly Fpl! Typ Siar — ( 1 ap sale ) 
Gib} US wl dle jlimdis, ] — stied) Jake Fo—elt peo Us 
[ vi- amho 
caytholle tgsXbd ] — Analy per gin .., come pl... Kash) cucls 5) 
[ tv amio GUbI UUS Gil ole 
Radd-ul- Mubtdr, Vol. 2, p. 710 ; Fatawa-t-Alamgiri, Vol. 2, p. 174, 
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SOM gy shed od oe, ogden yaks... gilt Ue! cops. yg — ( rare Bole ) 
ane GUI US 5B ole imrtign] — ylo ogi Waly exe OLY eat... gid... 
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9 meat Byte of og WLAS ., aL... a fo Eye oy uy g 
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Radd-ul-Muhtdr, Vol. 2, pp. 718, 719, 720. 


ARTICLE 185. 
Aah Ugyan Bla} yo J as gh pS ad ops yg — (1 A0 Bole ) 
vy diay Pa Lyne gSandt Oyo... tela), aio a) veel toy els Ak«l y 
[vig -vin dfmwe SMBH US IU ole sii) oy] — ape yo lod, 
Tahtavi, Vol. 2, p. 266; Radd-ul-Muhtdr, Vol. 2, pp. 718, 719. 


ARTICLE 186. 
lel St ~ rans, Gy lin let dpbet y wpe las fo cil ys — ( 1 A4 Bole ) 
Leis ot atyt sly... LedSe cyst slom! Eye dat Bed OS pl St dT Uy oli yt 
wa sRaredioy ] — gyn J ps0 os? UpsSang yf doles cule |, Ugileat & 9! Lips a 
[vig amie Gabi LUS ib 
Radd-ul-Muhtdr, Vol, 2, p. 719. 


ARTICLE 187. 
oe (Slama! GEL cAlisey eons y Eid ayyl SUI yl — ( rav sole ) 
9 NS oF SHE 1S. Ade Qhowt dabi ed! YC) yo Ele Jl Ia OW VL 
aashs .., a piling Pole gb oly bd Cw yg ... Gye ole ea I com wW 
gil ale slamaltoy ] — lerdtyy Y qye ode sto cye ea 65 Likkant gf Laiges UStit 
| [ vrtevr. ammo Subs} lis 
Radd-ul-Muhtér, Vol, 2, pp. 720, 721. 
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ArTIcLE 188. “s 

Bylo ol) (Sit boy) Sly Cail... ce am (140 Bole ) 
gil ole india] — evs gl ue bi Y ysis O85 Ur aie! 
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[py amto Gibly LES at, ole Het] —- Jaylt ade call wtyot oI 
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Fatawa-i-Alamgiri, Vol. 2, pp. 170-174; Radd-ul-Muhtdr, Vol. 2, p. 707; 
Bahrr-ul-Rayek, Vol. 4, p. 194. 
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ae El Xa) dit us (led! Jail! : 
ArTICcLE 189, 
pein cpten wy Y Sle 69... ell} dy 5) .., RRS) «6585 — ( 1Aq Bole ) 
dgle st ode... lab st (ABR) Lyo y tho yf AdIt Wo Cypdell pe 9) — pall 
Beto p> 20 dys! Baroy... y wie ( igle ) 5 hile (wie ) ay shy” Qa 
elt oy poly cot - SUS eld ple at. 15 5, dams HL yee gldiyt 
GRAN Gear ol Slat ot .., Glenys... AAI bey Mail thie SSI 1. gL. payell y 
amio GMb iS (fl ole jasis, ] — Wor ude dilbo Vy AU O59, 


| [vere ver 
Radd-ul-Muhtdr, Vol. 2, pp. 722,728, «= «|: 
ARTICLE 190. Awe Sug 


_, KBR woe GgtBy .., Ky rol SLs Ye wily oo! eg — (te Boley a 
Radd-ul-Muhtdér, Vol. 2, p. 724. 


AgticLe 191, . é ! 
Kin lity (MBB) Ure oF Wo... aI ary fal — (14 Sole ) 
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ol gay «ye AaB cline 05 cit lot Blot esis) » Ass po od! she of y 
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GMb} LES Gi ale co pthelle Uy J — ist po sal y ie dal gd 
[ivi - tvs éme 
Fatawa-i-Alamgiri, Vol. 2, pp. 170, 171. 
Agrticie 192. 

cdle [is atlm go asd JUL oS S31 Slt aay wt — (199 sole ) 
SBI pled fg Slot uye Sat slo Gf old leet Ge SB8U yf ald dary Jt OW wl 
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Fatawa-i-Alamgiri, Vol. 2, p. 171. 


ArgTICcLE 193, 
ped Boalt slaadiy y GUS ule Bal elit y ey sit amy lily — (149 Bole ) 
pedi} GMEIL phar yh Gill ot gy Sy JUN atoll Weds Vy Val 
[ivy amie Gib GUS 6 ole cc pafelle gid ] — doa 
Fatawa-t-Alamgiri, Vol. 2, p. 171. 


Articte 194, 
easy posed JUN posell st ugidell cgalil yor lo omy y — ( 1446 ele ) 
ggrbelle gs! ] — Bans YW ergo) Syd ads ¥ y 05 ad Sis ey bali toll 
[1vy candies Sib OWS ob ole 
Fatawa-t-Alamgirt, Vol. 2, p. 171. 
ArticLe 195. 
SIE oy eS Sat og oh Shelly Maras Siw 131» — (190 Bole ) 
SIS as Wy dll) IOS y teed Habs GF EUS eyo LS ead ot ld Cold Ga Grin 
SUI US IU ole co pbetle apylid ]— lot HS ye lyale giz y ... Ugidid 5 


[ ive amie 
Fatuwa-i-Alamgirt, Vol, 2, p. 171. 


Articte 196. 
gost Sle yi GAY Le) dds of SW oly ado US 4d — (194 Bole ) 
ogi ole ce pihele dgyLiF]— aba sad Syynedly lenis Le oo 5!) Slo woo S85 yt loli 
[ivy emnieo SII} US 
Fatawa-t-Alamgirs, Vol. 2, p. 171. 
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Articte 197. 
ata! agp’ JAAN Hodpty dings ley mall te ile» — (19v Hole ) 
wy ole Bi lt] — sled Ga le deoke dyLoy ainla VY allo yao 
[ 10 embo pa} bl 
Bahrr-ul-Rayek, Vol. 8, p. 95. Oe 
ArticLe 198. | 
— ce oF gle, glad gt sLaUL Yi Lys pre, ¥ RR) yg — ( 144 Hele) 
[ viye emrtec GRE US iL ole stime't 95 ] 
Radd-ul-Muhtdr, Vol. 2, p. 714. 
Articre 199, ae — 
Ps) Ca ste Ledty5 ost, ABU LI Cad 1 gt! ot — (149 tale ) 
— SARI! bey waryi sleds gh slOR) Oey g 1, eae 1. BRAY. soe cue 
[ vio vy Ammo GUbI iis ipl de jlimett ») ] 
Rudd-ul-Muhtdr, Vol. 2, p. 714. 


Arric.e 200. 
goto... shod gf sett 26) Us. cher |, lee any) Y— (ree aslo) 
wigste Gadd y ,,, St gl yee... yyae BAS Uy... tyedle Wy! Ie Gls... Use 
[ vine awe Sebi} lis gpl Ole Yaris, ] — baud ¥ pct 
Radd-ul-Muhtdr, Vol. 2, p. 714. 
ARTICLE 201. 
vor Tpddoadt y .., slab 51 wm Csazte'l .., BAU! — (rot sole ) 
wad Wa, MEI Kpeghen peg. loft caged .., bey 6. Gpdlllh yet MY 
[ Vieo vig sc i HS i ole ints] — ve 
Radd-ul-Muhtdr, Vol. 2, pp. 714 & 715: 
ARTICLE 202. 
jiarchs, ] — BRI 1. yo .., pole Spoinelt dail!» —. (ror wsle) 
[ vio kwheo Gib) lif ys aly 
Badd-wl-Muhtdr, Vol. 2, p. 715. 
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Articie 203, 
gl Uglaps Hb st yor dlpesdd ... ROT. of Vy — (rep tdle 
[ viy ambo Gib US yi ole jimddts, ]— &45 5) ryt 9! 
Rudd-ul-Muhtdr, Vol. 2, p. 716. 
ARTICLE 204, | 
Bory g SEL (... saddle gt sl) — (oR UF sty — ( poe tole ) 
wal fol eee ( 251 Usys Le NdeI dtyeJf ) sine Udi xt w* 9 ne 40 en 
Wasi wy Nyy emretls 9 195 9... Undine pgp diab ve gay UD IS yp IY dyin 
[ven amie GUL US Gib ole Batisy] - dsdine dine 
Radd-ul-Muhtdr, Vol. 2, p. 798, 
Articte 2)5, 
Yr Lelsed laail, pw) Nem) ows hale og... GR0'N) ows — (pee tole ) 
wo? ify ale 1a y — [vey amo GHEI CUS gi) ola lied cy J ghey 
la) Lymm Jl5 Que if ot ule g9 Ws bess Qt Gal td Ley w! wok 
[ tvy dmto GR) _ lis w? ols con kel'e APE) ]- Sli al UW ae { GAR 
Radd-ul- Muhtér, Vol. 2, p. 706; Fatawa-i-Alamgirt, Vo!. 2, p. 171. 


CHAPTER III. 
Syindl wy a le 9 t sy LN, cs? a Salt tJ 
AnticLe 206, 
oJ dle Ly ym } w— &ah) Pa tet asst KY, I puo 9— (rey ale) 
L daivel eee 6, wy tan", O5 4 ie Se esa) ws? Lp— is pal. Th ale ord at yell 
[view swine FLY US ot) ole Mitigy ]— ptm Mis yale Lae any al 


ys 
Bahrr-ul-Rayek, Vol. 3, p. 84; Rudd-ul Muhtér, Vol. 2, p. 707. 
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MF Ler gt Hi) gt Gale tL Gad at eh BE cia O'S — (rey Rle) 
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Mardta,] — Ale g' dylat gt ad he LW sty0 ats 45 ine pial ye pale al 
[ vig ambeo (5MbN iF U ole 
Ridd-ul-Muhtér, Vo’, 2, pp 390, 719, 721. 
ARTICLE 28. 
pp Salh yg AEN It patted ye Oat... Bde cigs led bY y — ( peg sole ) 
tyre bs say Yat, Umacall sop om bal: Lyle Wt Ge On ays wr y 
— SS ye iy Sale de hh lear Gt otyh spelt alt ons, Upade 
[rar ers. smte Kei Us gil ole limes, J 
Radd-ul-Muhtdr, Vo'. 2, pp. 390, 391. 
Arricte 209, 
gysine lating oo. g tad el fir Leareld RY, Gio y — (reg sale ) 
[are ante es US 255 oly FIL] ] — Gyn 
Bahrr-u!-Ruyek, Vo!. 3, p. 84. 
Arricisg 210. 
crea Ighed .,, legis Hoe Cot Glas eas let ly eiRd ol — (rye sole) 
crt! WY Gaps la deet logs ong ot... helt el Qype bese y esl et G0 lke 
m= tte Gok BU og aor! GLY GaSadt oty eel Leys 
[At = ras ene omy Bly sla by aden! pid } 
Tafovi-t-Ahmedt, pp. 280, 281. 
Anticue 211. 
pte eg cee MySawe yld giddy 9 guys et oI SS 9 — (rit sole) 
[ vr amno Gud} pF gl ole yiselto) ] — gry 65 yt Ah 
Radd-u)-Multdr, Vol, 2, p. 720. 





CHAPTER IV. 
Lapa nyo (ple les ins3U Ls ey! wJ| 
SECTION I. 
Lams! Spiel ope del ole logé (yl Jail 
ArricLe 212, 
oe ey 03d oil age Gle AYU lei SS plisint as — (rir sole) 
Lales 151 tale aiclet Goes y cy dgim y .., KRU! y eel! omyy ... Cem lle 
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oe. 4 [ va = pur smio eI} UF | 3b ole 
Fatawa-t-Alamgirs, Vol. 2, pp. 173, 175. - 


SECTION II. 


ArTicte 213. 
van egy Ost Jy lap Rady ... Aaelyd 9 cagkylt Wyo aaio ll y — (pip sle ) 
ven Qlaead cots al ot... Bade gf ali saclt uo ahipad Ep le SAY .,, lopind, 
dla} of dao ley, — beta Gaye ylakep gle Ugh) Usa lo SSy aidt Ugls 
— plied} led cyrad dy catndy 9 Aye oly alt ole hs Jydol bits ol Uf ... alf 
[ PAG - PAA sie Sal US IU alm jlimstigy J 
Radd-ul-Muhtér, Vol.2, pp. 388, 389. 


ARTICLE 214. 
Arndt cca) bo it he .., ly ew we eg at... ld — (ripe ssbe) 
[ Ag = PAA santo Peed wld wild ole jlisrettoy ] — dba) (ds 
Radd-ul-Muhtdr, Vol. 2, pp. 388, 389. 


ARTICLE 215. 
ee Do, Maem SS ge polly .,, Hla... co ot — (rire sole) 
Loe af (g5 9 Mao US gi bale prot Qe legates Vy... Eye daw US og? pyimedd 
cle jUssdicy] — ore 1. Balt wo 1. pathes y dw US 19 plrelt 0 
[vry amie Gkb) US yl 
Radd-u!-Muhtdr, Vol. 2, p. 721. 


ARTICLE 216, 
a St eh crag Uemtias , Syyb boyo barye .,, yt J 5 — (ra pole) 
oN tel ot Io) yo. a amlatat oly... pomlad Uplad ... ale peglis une 
[vip emto Gilt US ib ole jlimsdtay ] 
Radd-w?-Muhtér, Vol. 2, p. 721. 
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CHAPTER I. 
Sob J CN! Qld! 
SECTION I. 
BdSE 5 thi v= » e* 3 w* 3 asi ed, st! cI Jaa!) 
ARTICLE 217, 
Saclay gine] — Ml siy Galt gt aint) clam yg — ( ry Vv sole ) 
Lite amee gibt LES sida) pif 
sitet od] — Vjle gt .,, AjSo gi toe sty bile wl 3) JS Gib abi, 
[oe ado Sib) pls gb ola eg rhelle dg] — [tepamio gil! Us yi dle, 
ob cst [ rae amino gilt US edd ole Zit mall) — woe yr ate. 
Tew amino. 53h) pS: 0: ole jlamolty,.J niin, ¢ payed adds. Jjs 


Atent, p.110; Durrul-Mukhtdr, p. 133; Fatawa-t-Alamgiri, Vol. 2, 
p. 55 ; Bahrr-ul-Rayek, Vol. 3, p. 263 ; Radd-ul-Muhtdr, Vol. 2. p. 461. 


Articie 218. 
seit pe BS WW slye ) ily vtySedt Gb y — (ria sole) 
Gia LES Gola slime 2, — eps gt deed dy dy 
Sta Hy) ot yd 9) Soll Gy? cle gS shy — ( 1004 Sure 
Giel LUS IU ole (4 — shelley ylid ] — sib ah ¥ .,, aif gly 


[ 00 mio 
Radd-ul-Muhtdr, Vol. 2, p. 459 ; Piiiieas Alamein: Vol. 2, p. Sb.: 
Azgricre 219. 
PE che ceyhelle dyslid ] — BEI dH GL hy — (114 Hale) 
[ 00 amrtc SHEN is 


Fatawa-i-Alamgsri, Vol. 2, p. 55. 
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Oey ye pd Mie Sle 1 — aimed... Gb bY — (er sole) 

Gi ptm) — SMa alte oh we wy ott, ) — Gabi Oy... Spt 

plisinch y aS] — il) yo. Byitelly ... (ran amie Gh) CUS JU ole 

ib 205 0 ole wens top DP] — [pe amro gibt Wis yl oly 
[ 00 amio 


Bahrr-ul-Rayek, Vo'. 3, p. 268; Durrul-Mukhtdr, Vol. 2, p. 19; 
Fatawa-i-Alamyiri, Vol. 2, p. 55. 


Axtioue 221, 
cp tel! lif 9 ola gi—asroll ot] mie laat, P PP [ ee aDR~0o Orbs! 
th) wp LS yi ola jimddt oy — pros oy WF see jose! » [ 14 smtuo 
[ car BBL 


Fatawa-i-Alamgtri, Vol. 2, p. 55; Durrul-Mukhtdr, Vol, 2, p. 19; 
Radd-ul-Muhtdr, Vol. 2, p. 452. 
| ArTICLE 222. 

iS JE Is [or amie giby US IU ole lists) — dni 
— pags? US y Emsiy y cole'aall 3 dele G'S) eS S25 i be jr gl yy) Qom 
[9+ amte Gib! Us ysl dle cophellc agy'is | 

pmrcdioy ] — belt GUS Joey? cal .., Gla! y dla)! aay le iF 5/5 
[ eae cme 5b US yi ola 


Hid gilb see 9 ee Dhawy g 653 (981783 SL act, y ae % pac 25 52 le 9 
gpl ole jtimelta,] — lead ass bole WY. ips Ga gf WG) OW... 
[ ery~ ote - ane amie 5b) LS 


Radd-u’-Muhtdr, Vol. 2, pp. 452, 464, 514, 515, 516; Futawa-1-Alam- 
girt, Vol. 2, p. 90, 
ARTICLE 228, 
oS 28 SY 5! gytey Gib We Brie 5! ., , FagSigl} alae — (rrp site) 
cpl gil ole jMianadia, ] — pod) ye lenel bY Gul g-3 We st. B= yg! 
[ mop amie Gab) 


883 
Lehane gd GMalt aay ( Aint y ant y oN 5 EEA) gi Lo dis Soy 
Exola ]— yet sie Giiy —[ opp amie gibt Sls yl aly i_arstio, } 
[ree amie jh! “pf 2JU vie Sid pany 
Radd-u!-Muhtér, Vol. 2, pp. 452, 513; Bahrr-ul-Rayck, Vol. 8, p. 255. 


ARTICLE 224. 
dle listo] — S gm GRbs _., sly sae Lael y — ( peye sole ) 
[ pq amto gilt Ulis yg 


BRM phy ond y ., Dratye col SF ty erty OM le Spi cell ns Gb 
Pie - pie emio Ghar GUS eJo ole 551,'tut J— SN lle aby Sydow 
yay gree cl. ans les Gia dm) Sy Sl) ger Vest — 9 
[oat amso Gib) LIS at, ole Git SL sal] — alos 
Durrul-Muthtér, Vol. 2, p. 19; Bahrr-ul-Rayek, Vol. 3, pp. 814, 


315 ; Vol. 4, p. 61. 
Articte 225. 


Lo gf... coded cine le Hy, Une gst Bal) GUEM LS, — (pre sole) 
eye gle Sib [ rar awtuo geet ps 2JL oly S'tPlyat] we Bel) elbe et 
¥ Sais nat le amie [ reg smo hat Us yi ala s,}00 }— Aus 9 eu 
C1 o [pore amrtco GREN CUS 6 ole fiandts, ]— dynyBIU oy (WIG 61) ani 
wlis eB ole Z'y) jwalt | — 4:69 Wy eu" yw? rey port dry gle cnlky 
— Fd wy 1, @KY fate tdSe Goilb col — [rvp amo Sibi} 
By Geytd soba ee... abe g [ry Amo lb OWS 50 ole limo ] 
— Kaeggdell FAN gf Kasai olt His) ye Ale pydy Le yf Bal} lor oft 9 dsl 
ak OU I ay lyibdy oF — [ yego amie pill iF i ole limit cy ] 
malt (by ES Ky gia C1) ot QU wy pl coms oil ay 
° 5 Mb)! «! - &) fees ple .. GUbS [ 40 amie yt ole ot) bs simedisy J 
dle jist] — Jil Ds aie He Ghd D ltd spas y aleinty 
[rramio Sib lis yt 

dpoe ] — galt pide crests dryqne eyle GY FLY! aity UxpdI! GMb y 
[rere emao jilleh UF yl ole 
Bahrr-u'-Rayek, Vo'. 3, pp. 252, 272 ; Hidaya, Vo!. 2, p. 389; Radd-sil- 

Muhtdr, Vol. 2, p. 405 ; Durrul-Mukhtér, Vol. 2, pp. 21, 23. 


SECTION II. 
Ibe! ogi gall Jeni! 


ArtioLe 226, 

ES GU ole Gartign ] — gre!t 9 arent Sli Lets — (ery pole) 
[ 1205 sanne 5b) 

By) geal ARAN Kish! 9 y LI phim coy) — Abels , Masse oles yes 
BY — [wry andes ght GUS (i ole kawtis, ] — Cay db wily ot y Edin 
anno «5 Mla): las yh als jimcltey } neue de! 9 ley*o)! Mua) rine Om I bs) 
Geet wylis y's ode cssthare J] — pH g LAKH epSlat Ex pol USLdt y — [ 1004 
[ {{ amSve 


- Radd-ul-Muhtdr, Vol. 2, pp. 456, 487, 489; Tahtart, Vol.2, p, 101. 


ARTICLE 227, 

UgRe nit Made Jpdal} on abl St of yra,'t yell — (rev sole) 
Ugrle Jas gt Ryland! Gye a grid ddes Cope Yy FLO Vy Lar Y SIM oom Vy _ ses 
EIS ale Spout ]— bale fod dhe gt oom te Vy Ghd Ga fu 
[ rve amse sbi} lis 

Kyi, nomy g& y eayldil) 29 Jas} gle Lie US ot Gib)! park 12) , 
[rte amie sib} US LAU ole SiMe ]— gant lb) yo (wl 54 y 

eS tes wuts Siem, dom'y le adr... Gilbey plb coy, Kill 
Fit Us yl oly jim! oy) — La i es! pt gt wilt pe 
[av = 644 - oye amteo 


Bahrr-ul-Rayek, Vol. 3, pp. 275,310 ; Radd-ul-Muhtér, Vol, 2, pp. 465, 
466, 467. 
- ARTICLE 228, 
ea’ 3! Le xe dxem) Jal at a piel} wnt wa — (rra tole ) 
ree pork shat ELained! BAY WW 9 20. ais 6% key? ys Aue qyahss gl § my 
[19 ambe SMa) US 55 ole isto] — gab Glo, 
Durrul-Mukhiér, Vol. 2, p. 19. 


885: 
ABTICLE 229, — 


Fooly cally Llomy cgiythet y odie go danny Foals Fled — ( rrq sole) 
[19 aameo SHbIt US piU ole palate ypylid ] — uni 91 UL si y y 

gsrhel 905 ee Vy Fgh e* Le gt oy eisy be BG wis 
om babs lye) sline Ch oot — oy! yg Gendt ei, J os Bomly Hd! Clea, cyl abot g 
cee WNT... Geta} 9 . &o gle |, SL) clas y WAIT... ploy! Ble bs 
WARS V2 GA y BRS SyVt RE ty GMI FS1O0 49 9... oly) unaiy Le tists ¥ y 
Plow, girrinal yp gdict ays (IW dor wl y col) dame, ay .. ott pl ols 
= gop Ameo Gb} US UG ole Liana)! oy ] — 3M der! ly Bomly uly 
[ 0:0 = O98 - Oop 


Fatawa-i-Alamgiri, Vol. 2, p. 69 ; Radd-ul-Muhtdr, Vol. 2, pp. 502, 503, 
504, 505. 
ArticLe 230. 


wile ela Jy Udias io ym 3 sty! Ua gine {as ule y eins ( rpe goyl< ) 
— Ugladit Ud USF el uypSad fowl suai aio Yop tel y day IS yo pul 
[ rer asso (Sib/} PS gl dle oil ais ] 

[yee Aerio GUI US IU ale Lsrcdio, ]— EU a Sy sed amyl ut 

Lo a of sell 9) — lyin wo dao. Fa), tly Gam) foine 2 hi, 
fave = avr amo Gilby Us ils oda Lise 95] — det (00. upSedl Celt slay 

[ave amide GMb GUS (50 ole awl] — asd ih Lod alll 

Gib} US Sb ole list 0) ] — gery dab |. ( daa) oy 
[very amie 
[ avy debe Sib) lis gil dla 

[oar emo Gib Us Pe dle sad) ] — shell ary prey gill , 

gil che ceprhelle Ugglid] — cpbol 9% 5 Unilly enti J HL dear cul LS, 
‘ if 4 ganic cy wl 

Lalas, satu gf lala dado Sle (9 of aime fla (69 linn, UML aifyol 5lb 131 
Gil WLS yl AN EN cert —Kolte esis ] — yW,Ighs Lele goal} ws ys? 3 wile es 
[ ter emkeo 
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GMI US lerndlF aytle 59 Aealye bgylld] —lantye UW lily»! » 
[req amo 
Fath-ul-Kadir, Vol.2, p.242; Radd-ul-Muhtér, Vol. 2, pp. 576, 582, 


650, 672, 673, 674, 726 ; Fatawa-i-Alamgiri, Vol. 2, p. 122,126; Fatawa-t- 
Serajiah, p. 259. 


ARTICLE 231, 

cst Kika Jydolt Foe 1) — goal ( dams) eh y — (ret glo ) 
( ovye amie Sib) LUE SU ola Ld 5) — byl 

Liddy UES gf Boal WW slo WL wy Y wl Bolye y ...) — CB Sle a! ys 
dle SN et] — Cid od 9 — (EU ge GWU Red 65 NT gon yt 
[ oe amie (SKB! wis wt, 

Bowl (59 scrctalo (ore bihtt IL cot) gaye My llBt slo Kojrint (0 
gg) cpned (ro ly} 5 Col) Byte Fre gS kam, ¥ Stk Rbe Jodolt For col 
13S 9 at 9! Ugole ony candy ster ol) cat wl yo. (eto Ot Got oy Soptis 
iis gil Olen jist 0) ] — gl Samy ¥ ot ginny calbst JIS 91 ( Shot ley ola a! ») 
[ avy - ove - aye amo (SilbJ} 

GUbI) US ety ole Si sult] — slay ow dan, ¥ a Foal olds ond , 
[ op amie 

Radd-ul-Muhtdér, Vol. 2, pp. 574, 575, 576; Bahrr-ul-Rayek, Vol. 4, p. 54. 


ARTICLE 232. 
cot... GgBtle So ct ala)... Soamty ogy  gaiy— (rrr sole ) 
oe Gab y — ( Lezt Wy yedin y rime Jia <9 pilot cunt, alc, lle Sle (9 
ABBE ay or GP Vg... ledi&) L—pie Sg, Fpladd! dee Gimy Le UE 
GMb US BU ola jist 9] — (pie gt ado pdr BUT» pully 
[ ove - aVvyc ame 


Radd-ul-Muhtdr, Vol. 2, pp. 574, 575, 


ARTICLE 233. 
Sabine gi ody ad Wiley gary aut Lala! yey —— ( rpm syle ) 
[ ape amrdeo Gib)! G'S at ole 531,J) pm} ] — bY Gaal y, 
Bahrr-ul-Rayek, Vol. 4, p. 54. 
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ARTICLE 234. 
gst ole cgshab | — Who bitsy ley ele gt a oll — ( ree wale ) 
[pvp amao 5b) WUs 
@ ots see Dat gle old gt) — otled¥t Gaby .., le yodled Gal 
GALI US gil ole jUismel) oy] — Jailly dros! om 5) 'y palan — ( gre oety 
[ evy amie 
Tahtavi, Vol. 2, p. 171; Radd-ul-Muhtdr, Vol. 2, p. 576. 
ARTICLE 235. 
ye ple) — 239} asst wwe wyeb wy! damyl! abbas y — ( rye sole ) 
[ov amde Gib} Uli at ole Git peut | — Did od) oly — ( el! 
Bahrr-ul-Rayek, Vol. 4, p. 57. 


ARTICLE 236. 
igs hs gst LgdS , alaimi gost, sie wratao SUF — ( rpry Bole ) 
FMI} USF istsdt ol} ] —. Logs wyyine sya (GEL Garth J od... yale go 
[ ree dato git ole 
Durrul-Mukhtér, Vol. 2, p. 44. 
ARTICLE 237, 
Jatt iV ol wl » GMA dy laa, @ Alb {dts — (rev sole ) 
corholle ggls ] — wiGE alt dit ucin Slt gd Lock 5: AY Ula (gi antl 
[ op amd Sibs} lS sil oly 
Fatawa-i-Alamgiri, Vol, 2, p. 52. 


ARTICLE 238. 
prstioy J— sorlt edd gia Ve wy Yo easel.» — ( rea tole ) 
[ evy dato (Sib!) ws gil ole 
Sade IV gtayt g coset ot gf elles! 52 Gib adh aha’ gs. UY oo! 
GAIT US gil ola istioy | — Us Wa jredF goed] yao on YI etlell 


[evs amtlo 
Bibs} lis gilt ola jismstsy J — Una, Us Kuno gro dy! ws fat Ley 
f avy Rando 


Radd-ul-Muhidr, Vol. 2, p. 576. 
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SECTION II. 
Lagic IS pal» ares’ sill SU Us SM! pail 


ARTICLE 239. 

gt Byl&t gt lad SIU) yaw bg ideo 5) yor gf Made Joo LES sib Gyyeu 
Kine of sds gato gf cAbalt sym yo yo late Jad ot Mipinal Lye 2 gad Ada Sqrog0 
[ rye smnwo ple wis eb wa Hype | me Lale jo 

— Kigiswly raans 9 9 gi ai) lest gle Giney Sh ad) Gilt (esl Lar, 
[rte amdo ghbl UWS Jb ole Hil J 

Gyb of Bod Mlbs ot awl gh 0 SL gh Gl Gile el Alyy aks 
GW yi, e wt... BS s? BIL Fdaty ., Dykf gf Adel gf... BOSH gt... Buty 6 9) 
[tro= [re amare giles) us ib ola cgsthab ]— Foal s? 

Lg} éaiiia coilaal| Js wy weg le Gie> we & MS} dy dave aod ,ols 
GAN) odes I gongdr ply Kasled | GV dadyye yt Hyb gt Foyad sabi s? eo y 
[ yeav amie shiJt _ls gil ola lists, ] — ahd ale wyidl YS wal 8, 

ES IU ole Styl] — OW eh wot GML Lat, tose gilb out 

jbsdisy — &iis ee LsgJt st Iy'y (ple wait of Gib)! psi JL 3 LS 
[aq emao Gib) lis gil ola 

ll ole coyibslle dsl ] — Ub ile Lem 10 yo UE Gib oi JF), 
[oy amte Gilby US 


Bahrreul-Rayek, Vol. 3, pp. 275, 309, 310; Tahtavi, Vol. 2, pp. 124, 125; 
Radd-uleMuhtdr, Vol. 2, pp. 487, 489; Fatawa-t-Alamgiri, Vol. 2, p, 56. 


ARTICLE 240. 


1 ly, OW LE et by pdotne almyy) JU oe ( ree sole) 

day be le styl) — SSUh ah og Foe ad) Vad Sdb 0. 55 ls 

ig? Bybyelf Led ley delisnd WLSe 53) Co) - Bball! Gly (UO Leta alt 
[rea © gr amino, Shh CUS (Uy ole jimall 2) ] — foal oy 5! 


wll wt gloat lity Jot GULY tydyals oly... pla go pla N utlid 
pt US gi ole jLisrslisy] — se) Gaye ps phot “Us Gb ay Lay 
[rvs amie 
Radd-ul-Muhtér, Vol. 2, pp. 370, 492, 493. 


ARTICLE 241. 
wot 39 Gyadialhd yf dingy Siglhd aifpot Ged! lb tt »— ( rey sale ) 
dla ayfoe] — Ula! ony elle ¥ BY... Font old wey Vy... lene oo ant 
[eve - pve Gab Ulis gil 
SRE US jyeytt ole] —— deatyet Ga Uk gow! eddt [5b 
[rre amie 
Hidaya, Vol. 2, pp. 374, 375 ; Jami-ur-Romus, p. 235. 


ArTicLe 242, 
Se con Ge oo le SE ot Sle GE oly — (rer ale) 
GR US 905 gole] — obelt e loll tye UF ot ns oll Gy... 
[ rye dao 
Jamt-ur-Romuz, p. 240. 
ARTICLE 243. 
ie re Bia Gytelncdt Ja gf alt Ja Gly gig OF — ( rye sale ) 
— Lele BAI LW 1a Lo yple HLL pte FomtylS ale aby ah sil Jesu QUs , 
[ yor amie gb Ws wil dbp lire} o) J 
coe Cpolnel! JRe Jl gt al! jlo SS J sf ... clym le Ua US JU Ja 
ded J — sls UY igs uty Hdaty dilbit Bfyo} de wad vee Gat git aly 
[ rev ambo silb} GUS iU ole ylrald 
charm oo ert EUS oF G5 I... EIN a2 CSA p55y sila y ... plym ays 
“4 : , S be 
pbs) US gpl ole (cylbab | — aly gs? er Hg, d pele JY Atpae 
[ trp sae 
. F ‘ set 
ates Bit ots Sl Gib wl ass... ptym Glo cit ated JU 


[ PA = pape emo sib) 
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ey 10 go Us... amt) Uiblive ptm gle cat abd (8 wld 150 pil y 
[vo amide GRbI LYS at) ole sii rt] — able gle Ma I ut 
Radd-ul-Muhtér, Vol. 2, p. 602; Fatawa-1-Kazi Khan, Vol. 2, p. 247; 

Tahtavi, Vol, 2, pp. 138, 183, "84 ; Bahrr-ul- Rayek, Vol. 4, p. 75. 


Aetiote 244, 
Gib ly aby BY ELL thie rye gle ( WLU) go y — ( rie - sole ) 
» Bomly cu} y Clery iSpihuet y codiel a5 (0 5 Boal H le QI, yar 
doo hy BE WUE ey) wt y REY Foaty CSW GMI les dey) 131 ellisht Eads 
[ aye - pop amido sibs} US ysl dle asfos ] — UL Foaty SK (ald 
Hidaya, Vol. 2, pp. 358, 354. 


ARTICLE 2465. 
Abr y .., ade Libs id cle cil! 6, 5%... dd! — ( ryto rate ) 
wes le, wy? wt sb sale eos bSmy .., gilell o3l Salat y 444 Sirol! dala 
Lary yo, get dal .. yt I. ag SUF s) ... pedt day i” Leal baal 
ols gil ole pgitbas J — bende Fomlp oll I, ., 1. Boel! 69 
[ tAl = tase tva- TWA cdakaaed 


Tahtavi, Vol. 2, pp. 178, 179, 180, 181. 


ARTICLE 246, 


mm WS, AR GW at aude Ut ty) ees bel» — ( rysy sole ) 
[ rap sto Sib) wis ASU ole Hit oat] 


ered gl plead OBL stroll) eli ond)... (Gib) 9a 
wa} ob Layiel » Ns on il wy pet oi 5 ve Sh flat os 


gs Sell > 9 —— bo crey CH O69 ergy jilbe foine of Wfoind, 

ta coe ela 5 loglas Bylaw Gye Oud y ... die ylayty Vy — itl ball sla, 

lls gi0 ole ccglbrh ] — abot sags Bold oy St oh gf logale J sielt gle 
[rey opp. amo (pab)| 


95 J — dy ol doa gs ty whey Csr ad devel Qo elt ots 
[ PIA cmbeo (5 = dlla)} lS iD ole less 


891. 


ales eM p= Glad be om G5) SU 1 amg omt gf 5 ed 
[ryan smo sMbi US IU ole isc coglid ] — S91 ay, 


Bahrr-ul-Rayek, Vol. 3, p. 253; Tahtavt, Vol. 2, pp. 101, 230, 231 ; 
Fatawa-i-Kazit Khan, Vol. 2, Pp. 268, 


ARTICLE 247. 
LAY! 9a ey Tlatt cot — leo y sowlt 65 diilve 6S 9 — ( rev tale ) 
[ 1) ammive 
Bahrr-ul-Rayek, Vol. 4, p. 61. 
ARTICLE 248. “ 
We h5 ] — UW ad gio SwSbt Ue yy... afm... 9 — (rea pole ) 
[ or aaio sill) US QIU ola gsrthelle 
Bins J JF)... Eye gd SHWE Cot le Od gree oS yy Hilbo Afi y 
dell SOL Sy ty... WME... GIS Ub eat le grou pe 
GHB US IU ode jit 0) — US aby erm Feybyel! stars Adi il oJ 
(19 + 109r = OAp sme 
GUS iE ole Lim! oy) alae gy ned'y 1 O8U py. ape loley yin 
yb AN EN isobar — gb 5! x, Boo Fos)! WH slo ) (BAI - CAP ame (5ib)) 
( 1Vo an 2ve phe) wliS 
cg!) SF bpd pel go ae phd! Ural os sks)! e959 ePa} bySlt 5 
— atl bay MI 9 yt Exit og (Ys lela ¥ pbs! Jad ie wale 9) 
[ ona = aap = amido sdb) Lis gil dle slime! o, J 


Fatawa-i-Alamgiri, Vol. 2, p. 52; Radd-ul-Muhtdr, Vol. 2, pp. 492, 
493, 582, 583, 584, 585; Tahtavi, Vol. 2, p. 175. 


ARTICLE 249. 
1 SL pds iW ey 5 cS cot — ill poi» — (rise tole) 
PF om at Wolk 5 leiga EBLE yes, SIU pre LF col — lds SW yale 
[ ivy amie ib) lS il ale (pyle ] — Fm 5) Gd wole 
ine Y fdyda He gt lt Seth oy —Sy of bef ay oun gst Jat 
9 BC rset EF Sg 28 wt Hay Wl g gi Eyed’... Sol! gl 
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rc} eT Lis gb dla aos Kale ais} — sy) ww lAlbIL wx 


[ PA} emo 
Tahtavi, Vol. 2, p.177; Hidaya, Vol. 2, p. 381. 


AgticLe 250. 
me bats Gi lio g@ Uy duel} cit ye Gib) Zant, ¥,— (rae sole) 
chil lf (gil ole tims a) — 149 amie cSt US edb ode Sid pat] 
[ pay amie 
Bahrr-ul-Rayek, Vol. 3, p. 185 ; Radd-ul-Muhtdr, Vol. 2, p. 381. 


SEOTION III. 


SIH! Gls 5 2H Jail 


AnrticLe 251. 
SN ed] — Grell gee hsviell wl we gf led — (ray pale ) 
[r ano (5ib)| US el dla 
Srila dulett Fore ] —— jalail! ably y slau uss Belay! Gye By'se ,., Samii) 
[ vj aco pbb) wlsS gl ola ayl5y er 
Wyomd s Usydt Shem yyentio Ippo) Alem wyyedo pan br ye julail! 
[ toe Amdo Gib US ib ole (cylbmt ] — bx 


Bahrr-ul-Rayek, Vol. 4, p.2; Sharh-i-Vikaya, Vol. 2, p. 71; Zahtav 
Vol. 2, p. 180. 


ARTICLE 252. 
Bigs 'y ., Spry phd plo lagdne byAlt uyS sirvc byt , — (ror sole ) 
[ res tamtc Gill GUS (ib ole (cyth ] — sda! I de 
i sandal y 281001 Sen Sli Las Uy 2slbt ule wo) - jap Gast dl 
[ ore ambe Gab) US IU ole titi oy] — 
eS gh lorie yl) 9 Jal 025) Meio ally sl 1 He GH W JU 
(pre aac GHB ES wy ole SIN ea) — Sy pM phe Gad 5) gy 
dane GIL) US gil ole cylamb ] — SAU aby I, gene, 
[ts -| 
pst CoS ally gf. Hales go Gilb Gill eile yal) Ue acliyy ll Ls 
— (gl oF) patel y (Uae) glad dyilio Mla Qi Gils ails. G, 


$98 


GMb ES ole othab — (apy snc Stl AUS Git ole sintsy] 
[tereto) dake 


Tahtavi, Vol. eo 150 151, 152, 159, 160; Radd-wl-Muhtdr, Vob. 2, 
p. 535, $37; Bahre-at- yek, Vol. ‘4, p. 39. 


- 


ArTicie 253. 
poled det Bt oF SLI slet ) .. Dial gat Uh — (00 whe) 
w .., Lardy lary gee Sat y Fal) sl AS pKa elt ally Sle whey 
Bey LSU ys Erine LIE 15) I jyall arom YF an Legs Godard) silt 5alai 
— Pe eo) yt 55 yee GLb Gl oy) ot Lang ¥ JU gly... ag Lido gt ( WE 
[ante tbe GMI UliS ty ole GSN pel J 
Bahrr-ul-Rayek, Vol. 4, pp. 4, 9. | 


te ose ARTICLE 254, 
see Lelgale y MY addled . aye cy Bes SS ita oes 
QM gle glo Ot tye Y Set Sy 52 Aa ale ot plot — legs be tae y 
et wu Glatt hy Ute) oe ant eo AS) 395 ” tot J ptrou byzale 9! 
Ps obey pega] — all Glatt glad lee! Uegsle Jas OW ot g Syd Ud 
[ror amie 5 bl) Uls 
Tahtavi, Vol. 2, p. 152. 
ARTICLE 255. . 
okey jimedisy) — a) semi... bet Sgt jy Soy Gilet (pea sole) ~ 
(ore Gill UuS UU 
B98 cays GW SIL ea JU ad UI GIle GH tot dds oF led JU ugly 
eb ale pail gi] Ags adr oy elas Syl GI Can, eo? le Ube y 
[rey dae gill} obs 
Radd-ul-Muhtdr, Vol. 2, p. 539 ; Futhul-Kadér, Vol. 2, p. 226. 
ARTICLE 256, 
Ag piacere oeey de gyros Legg em (P04 sey 
gh tert gree ony! wl Bly? ced — ele CUS] 5 day y! WI —Y I wil) 
13t LS Ua afl AUS pers Le UIL salve 9... ays doled Saeed yl Uy oflelt 
f p00 awhc Gib); lis vb ole (gsm ] — 9 Hy (2. dow gp ‘Baby 
Tuhtavi, Vol.2,p.185.- °° 
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ARTICLE 257. <a 
day 131 4., suis — Shs 6} Maid Gs lus, — iceadas 
oe BIN cay Semy a5 Lal 5 — ( gy! Bye tied) ) yal, 5) — Tye bpd 
day eyed Lad MF) — 295i gle. elds 1 AT 295 on Lean of Gh, 
— ISH 9 9 15, Ella) atin he Layo) — IoSci Sing 33 UWS yas ( Od} 
[ 100 = fore amnie Ely} LES 1G ale (cylhens } 
Tahtavi, Vol. 2, pp. 154, 158. . 


ARTICLE 258. 


afi IS m= hyo ytyShy Shake ophity Gel... gle — (rea aie 

Baio Mad St yl yAt Sir ol cot — Vg) © sisal pat y aT ygle Leyd vibe 

SM LI ROY — YM yg Me 4s pl LSI omy ot Sladt ay — pphady 

BAS SyNl gf Be td g) Sle! 49 lows of Lot OY — — Aud! y — cried) Ula 

ceile)} og? Sg! wil aly gael why CU 5 gilt OW ld LpSall gt cult va 
[ 100 amie Gab US BU ole ¢s3tbanb ] — ¥ 51 
Tahtavi, Vol. 2, p. 158, 


ArgtTicLe 259. 
aS ann arene y ip id Sia ial i 
GMb UE OU ole egbms] — 255! leis wo! BM 6 CAL 2. ( bess 


[ 184 amie 
Tahtavi, Vol, 2, p. 156. 


SECTION IV. 


iy Sl A os aly Jail 
Arxticte 260. 
lead py... B—enBy ogi) asd be oly we gyi US — (ry. sole ) 


ee FAW pelt Bal oS lett Gard» abl gad, Andy 
; [rre amie GLY UF 2IU ole Gh, Neyt ] 


r] t 


oa. Ws ex 3 tomy Sheed poly els ait att ldyed. 63 por Let 
[1 emic Sibi Sis 8 cle gata ] — gi pb nbpelt 
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neg are canoe wt p25) cri! s 
[ 7.0 antic 


Vol. a, p. 200: eh Vol. 3, p. 335 ; Tahtavs , Vo!. 2, p. 139; Fath-wl-Kadér, 


Articie 261. 
ct UIs), Saba (yay ,85 Cooly low Set g! cs yhdt od YU — (ray sale) 
pamreis, — Ai i Wyladl gt. Fda 95 cot) Rgiltvc My Lolo cplame 65 (5ilb3 
(818 amie Ae} VAS pis it oly 
LAlzel gle Joylee aalady be and gl... alll pl le. ally pl le... Slt y 
gl obs I5t yt ibledeiaice of} tot Vt cplarelt Cot som piled ¥ ae 
S45 pps 138 Go lgele ple pact py lead Glas ot ld clan JU sy) y 
ESS gh y 8 Csbughih ond Cady US 135 4 lary Ue OW g ze rede  ppill ee 
[ erg amo gill) LUS 0 ole (oyllamb ] — las dengat gia i, 
Radd-ul-Muhtdr, Vol. 2, p. 515; Tahtavi, Vol.2, pp. 139, 140. 
ARTICLE 262. 
S$ oh as wii, ) vee Qa By gr hat (5 lid uty — (PtP yole ) 
— yor ois! GE of! Broly yyw ub (Ms! dy ars pcis (y! —— Sou 
[ 16) @mtte gb} UF yl dle gss'berb | 
WF yt y — Fdaty) COU bpole (plo gf lpetd UAL Leon Layo! Uae 15! 
ceptelle 5,85] — Baty oe... HY 3! Fly igs) ot 9 ols UL ott ey Sh 
[vA denice 5b lis 30 ole 
gg eb ,,, OIG ghd ico Uta elt bic elas eit ba) SS , 
[ type amie Sib ls gl Ole ( cyllnan ] — aby 
Tahtavi, Vol. 2,-pp. 141, 144; ‘Fatawa-i-Alamgini, Vol. 2, p. 78. 
Antrote 268. 
wendy cnhlbs | Oat lb Wd JE — Abaticlt 4 Les — ( rap site) 
‘ ‘ [ i904 condo (pila) US 50 ole; eylhends ] — dram, 
st SNS gi Npemdth GMAT yt GF .,, fand gf US JU 181 
[a ne BH ll aly ahi 
& Taktavi, Vol. 2, p. 146 ; Fatawa-i-Alamgiri, Vol. 2, p. 96. - 


Pas Axnricie 264. 

SE A) — Fomty cdl y oli 9) UD CAR lb bd YF — ( rye sole ) 
hgh — Bae gd My BUY easy (y's! Wi... abadyt be ay Ui! CAE y 
gsm j— wii} aM Ske y ,,, G3 widles Boat Ueyol iit Leas atu y 
[yey emto 5 ib)! Us git ola 
Tahtavi, Vol. 2, p. 147. — , 


Axticie 265. 

ws poh gle OF, ty Blt ge Kad cotary of uyllas Aye! — ( rya tole ) 
lAlao oS) ot Kt 1d, .,, Abs Y agli allan! o) Uoyt y — trey sly y 
dmbe Giles} US 30 ole cobb ] — 5% ay pl canfad alle WU betty, 
[ tA © IHOv 

ppb ]— lead ah Yanks 1355 foal, oils GAS of GN) wlaid BLL 
s [ tyev amdee GMb) GUS i ole 

Tahtavi, Vol. 2, pp. 147, 148. 


‘SECTION V. 
ARTICLE 266 & 267, 
wt ype , wes ii ay FT) oe ee ry gole) 
a0, e* 5. “gi yv .. a wad y ume a 3! Sahod - a gle 
[ yy - 148 asie Gib) lis id ole cgythmb J — elit uye 9 
t 149 jell OS 3 ole gsatbmb | — leit ure aad Lay ad Jl, 
Tahtuvi, Vol. 2, pp. 165, 166. . 


~ 


AgticLe 268, 
sins p.grnall .. » Salad 131 Srbnelt 5 - slielt 9 date} 4g — (pyar role ) 
— swtzrelS. otesy plate ondti.y Solty elit og .,, dine elk om 
ae | Line amie gil UF 36 ol, csgtamb] 
shank tailed v cltyelS ay le slaty plola golds, ont y 
yt ist we. ett pe er se SS we th 1 Unt Qele |. enals 
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[ier amie les i i dep 
Takis, Vol. 2, p. 165; shea i Vol. 2, p.123. 


Anrictx 269. 

PS, GUMIL Ese gt -cayet SMA alla WIE Wo — (4g sole) 
Lats, My LAS, (arpedlcady gl) GUL dy oye gh) — Sigel! Ut eye ao y Let 
yg... FO geo. tytt of, at Ws ad wales ., CUES gg 
[ o4V = ON 048 - oye cmro GMb} Klis yl aly imeltoy ] — ae my 

REF pl ae GF le) (pat... Jill 615 Jy a gh!) gel 
[044 dais GMb OS pli sls juris, } 

Radd-ul-Muhtdr, Vol. 2, pp. 564, 565, 566, 567. 


ARTICLE 270, 
gH WL nil ( ado 8 cot)... tian) Elb 45 155 4 —( Pye sole) 
fg? BoM ge St ol ar chy!) Lbzye bio USTs! ade oF Lied Woy... UU 
( ayy ame sie}! lis ysl we it 9, J — aii os! - Kis ( la, Cayo 
Radd-ul-Muhtdr, Vol. 2, p. 567, 


ARTICLE 271. 
sey) HS ree Se gdh V It GSR ggle 4,51 J — ( roy sole ) 

[ 049 eanto 5) by Wis gsi oly listo) ] — 
led crolwis woi,ls Lot gt... bo po ys? vee 43 wl y dime os? def w! » 
UpAllay ol gt thay (Lb I SFY LE SS ol crolel ot, MyliS Gilly TY 
Bye) Sle SFY daSe lll) St Onky cue) deglaal) ) — croglbs 
wyGSt gf ade elit of, lool lel gh... ais! edad gt — ( 25) y Kir at 
gphsy byyAmre oy! KS g Wels oF ¢d as ce ye Bxltt gy — pei 
ots 0. wh wl sy yet spe Flee 185 Qyatm ye? ght! ot y? 2,'s¢) 
gi yt Ube ) SUB de og 3 (om 455 cps) de oS) Qual!» pra 
LIS gt. ciel ghd Jim abies — ( SAY syd Usd Kinde O51 Ulf ye helt 
glismedtey] — SFY... polaalty Legeme gt... ll ure USide cant lh saullettes 

| [ a4 + ogy amio silt CUS 50 oly 
Radd-ul-Muhtér, Vol. 2, pp. 586, 567, 568. | 


+ _ - Anticez: 273. iy 

wile y Gaye gts iA re ell eral 5) y — (rer tole) 
agi lend Leihl Coin HAN andy 1 LS esi ley Wee bai Us 
lif yl ole costae ] — leny; Or) gis sibve 3s! lglaabiy t vee pola gas 


fis amive pelt 
Tahtav:, Vol. 2, p. 169. 
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CHAPTER II. 


ein) | us 4 wll 
ARTICLE 273. 
al) dom Lest Y of lay was HH GAs tor 9 — (rvp sole ) 
Lgaliny Slay aie (gnfid (giOd yl col MO (hres! Gydm wo Leger be co!) 
[ rate amine (5Hbl) US ib ole alos ] — 4 
— si wiles... dwlad} Posed a? elan!} &) eo cl we &};! oe gf eat 
f yeoy ama (5ib)! lit gg dle simmodtcy J 
Hidaya, Vol. 2, p. 384 ; Radd-ul-Muhtér, Vol. 2, pp. 450, 406. 
ARTICLE 274. 
woe GLE dm. Bd! yh 5 ed Glo) y2, - lb dk yw y — (rye yslo ) 
-Badd-ul-Muhtdr, Vol. 2, p. 605, _ 
ARTIOLE 275. 
BAM wt | — Lat Gage ptr WW Le eds abt! — (re ale ) 
[ vA amie GMb! US aly ole 
ro Sle gle A ato LY Jbl Sor ply cg — poll Eliade Jo! Le gest 
: : [ vor ensio GMb US 30 ole media, ] — lps 
Bahrr-ui-Rayek, Fol.-4, p. 78; Radd-ui-Muhtdr, ‘Vol. 2, p. 604. 


Ansicne 276. 
ayoe Yala go sie (pte gle) FU 5 Oar ty ee ( rvy mle) 6, 
) eae tale ae 
Hideya, Vol. 2, p. 385. - Se 


ARTIOLE 377, 
a}00 ) — et oo Yor ew ot Sle bet eos ut jie be y — (rv sole ) 
- [rae mene ieee 
ee Vol. 2, p. 385. me 


te 


eee 978. 


tg vee GIL gb... Sle Bo), ay aight ut Mahe y — ( FVvA gle ) 
[ 1av amie ibs} US gi ole gylen ] — GH WU os 3) ogy! 


te 


PS pil ole Copflle dgglid ] — eld jtp—ad byt ened ylbladt 5d 
[ Irv amio Sill! 


Tahtavi, Vol. 2, p. 187; Fatawa-i-Alamgiri, Vol. 2, p. 137. ee 


Arriciz 279. 
ens Jl) Jt pt! Gas a&y wile ee emer gle) 
gt ole jpimdia, — ghas) ear! Tout 9) I e &Sym) 21s) nen aie aye) 
(404 6 409 amo Sil) GUS” 
U5 tpl we dels hy Wo. nlpelt gle poids Fy... yd Uae 


—stine on Wars 9 byhtes, (ast), vs {pohe uriee yylo Ldpad pally y Set 
[tay . hay amie Gil wis ipl ole pleat] 


ca! ) aide A853 pa. GIy dy LU ( SLU Sit oy Gt) - aiiala JU) 
(144 Kaniee GMb US IU oly (sth — Lynd yglo 

shin yd gle diye 8 oS gh, Sle 53 Wy elinla UW) alps 
Fee eee ere ae M1. I Bloiad Bid GK g Slolt dae, 55 It Le, 
[ae oo dante GMb)! UF i, oly | 


“Radd-ul-Mubthr, Vol. 2, PP. 604, a, ane panete Vol. 2, pp. 186, 
187. wee 
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Anticte 280, 
igls 1355 whe ogni cnalias IU yh lo stow ol It — ( rae gale ) 
erlpell (ye leolady ley y - Epler! ele pairs o55't Un Uv ais en) oI 
GUL US iE ale Uasdign] — Unlnd styyle ple Wty 9, Lay rnlats 
[ YoY Swed 
Radd-uleMuhtdr, Vol. 2, p. 606. 
Articite 281, 2 3 
Glaly loo - ute dalyl) g— US shld!» lod} bay» — ( ray role ) 
Lenny pay pl yal cre Le oy ol pyle ler lal, gt Yd) yin Kill 
Dove Bier gh ler SySot Aad syatio pF gt LW lapio peel! 63 (gyta arale i 
gt Ada, gt reel! Leow sf Ls Lem ¥ of Let glns YAY lem, pos din aol Jt et 
writes le Fy Vg! Laprto seell oS) wl Lol crams ale day US 9 Af le 
[aye awto shh) CUS at ole SiLaut | — yon) 3 Stop Us oi wt be 
— MF Sty Mt gh Valo lagio UF Soy) 9 teermell eds spell ye dF Yo Laem ot y 
fay amteo (5b) pls @1) ole = Pot ] 
Jes, wt gay, Gai» yell) — Ga dS .. . Batty .. . glad! bi, , 
LD emi Sie da LY Oykel hd... Bhd 5! ala) GW Nit be ale ... 
lege IS legidy cals — (Sfytacdt gt edt, bydd] 92 5 2eSm balis est ws ladys 
— hash Kydle GARY, yoo aibi we — eS Wo Gai lo yt ude 
GA —b) opis et, ode site a — He, Gees aut w alls) 
( 4v amo 
— dele paer aut wiby Vy (goo Gad ay... ene dibiy pa Why Vy 
[19 Amro Gab US bole; oy'bat J 
SMa US at) ole GiyNeut] — lie US tg: be ber Wo! ol 
[ 196 amine 
Bahrr-ul-Rayek, Vol. 4, pp. 94, 96, 97; Tahtavi, Vol. 2, p. 191. 
ARTICLE 282. 
Cindi salt Ua) JU gh LS aad sigalt phir pee ot agi — ( rar sale) : 
=i ap ale a | ee lene ae ees Beste . es st ogi 


[ a4 aniio geht 
Balkrr-ul-Rayek, Vol. 4, p. 96. 
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Articie 283. 

wbsS OF y le Yydovo Fl) ENE LU laye ade lalla yt — ( rap sole ) 
see tel hom gl we Bho béyahe WG a) uty logos leule gil Ceyi lege 
cvs Lake ey SIt amy ty Bl gy eye cudad HW UU Ly doe OS pl ot y 
98 dle copholle desliS ] — po 5l ye reel) baby, eed ES pl gly We 
[ tra ewdo  gilb)) lis 

re)t g le Yeo Fyett sll V's pra Wi} Laygo y lespqe pre unde lela ot, 
baw lepaiio elt oS A at's... gt led play y Bley leale oy Hi amy loge 
Cy Waphe set WS wld Le Yaaro sell 55 Mots ne ttt US oy we 
I Et? WF col “ss? lndgaho sdelt 3 fm ots... tell hal da) t ial 
[ tra amdo Gib} UWS pl ole  pakelle ypyls ] 

Fatawa-t-Alamgiri, Vol. 2, p. 138. 


ARTICLE 284, 
lot, ay baw sake aca wes Uso pls Soa} KAR) Lol y oa ( F ApS Baio ) 
Bio ye Ata ot Ho ley ela et hs tgiSonSt lot .., ened band 
[av emro GMb US wt ole iL) pot ] — 4 i8-J) 
Bahrr-ul-Rayek, Vol. 4, p. 97. 
ARTICLE 285. 
slest cot) — Gadel gt esol! Jai leas 3 alo fle oJ, — ( rag solo ) 
gi olan ars! sy ] — lao o) allo y laesd Joult g) alsa lysted (al ait culty 51 
Radd-ul-Muhtdr, Vol. 2, p. 609. 
ARTICLE 286, 
GU US iG oly (cstaank — alat 45 cot) Bott by — (rag sole) 
(tty emie 
tat goes Maly HY BBR Gye ait by yl eau! Ud)... allt didi Kye 
el w! s a ‘Rie, od) ws! coe 9 ove y yl 3 a 5 a oon is, wf ( gls,t 4.0 
& 9S Sl see &y'y Ji fae ...9... Boll ww let oJ): Slo} isle g*: lof s ) 1. USeg 
Leabs yh 11) till GUdY alye Amdysy ( glatt Fro gat te diy 5 bys, 
— (2 2d't Ae MyM S59 oot) — aye ot bens Ho) — (este It ye ons 
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els ge Galle tat by ody (gis ye wt) 9 195 9) — Wohl wie gt wile gt 
Byaly Updo ary erthe ho cli 3) 5 plas Sead asid cyto alt abn, 131 Uelew 
caby® 151 HW ., Obl AA Mili amy — ( pytinlt Gly adRR 5 pin plac, 
pile) US FU alee lisnsdi on] — ( ledpe gt aly! eye Ql! Edy col ) Lely 
[ sta 70 amie 

Tahtavi, Vol. 2, p. 192; Radd-wl-Muhtdr, Vol. 2, pp. 615, 616. 


ARTICLE 287. 
plat ¥ Le gs ral BD) It aSaned yt ale craigs oJ — ( ray tole ) 
— Blane} io dt pbiyy .., a3 pple Ui uty olplt SS1 og US cory 5! 
ggi'd ode list ay] — lele as anys goolt Al) — ( aS lo} Uke yal co! ) 
[spy ame gb} UUs 
Radd-ul-Muhtdr, Vol. 2, p. 616. 
ARTICLE 288. 
It O88 ob ww wt Uple pivo ody logins y aifyo! ald Un) — ( Fan sole ) 
— Uslt Ga od! oie pall No! oS oY kD Ube y ahi! go doglac Urin 
[ray amie sill 5S 50 ole Glass Uylis ] 
gil olen (op helle Upslis ]— oS wl MI pd. peal Glas ALU) Gat 
[ 140 ame Sib US 
SUB OWS iG ola lit 9] — padi .,, alah)... dab! mi, 
[vra svry amie 
Brine} ws i, Bolae Vy ka wkic 5 Pa 1st Gildas} Fret... (pial y 
Sd} Lis vil ole chs] — HIS ld ot ale cori y ... wlity, 
[ rie} snuio 


Fatawa-t-Kagi Khan, Vol, 2, p. 257; Fatawa-t-Alamgirt, Vol, 2, p, 165; 
Radd-ul-Muhtdr, Vol. 2, pp. 727, 728; Tahtavi, Vol. 2, p. 244. 


ARTICLE 289. 
Haat, ailld Fpnne cg y ... Woly GR ype ainlld 5) 5 — ( rag tale ) 
LS Ugle a) pyor yt dat BRAG Ms lade wo alat Jor I — bale amy 
Banal! oy] — ajay om Lele aay OF ot... tly. 8P uo Lape ad ol 13! 
[yy tee 5b) OF 30 ole 
Radd-ul-Muhtar, Vol. 2, p. 616, 
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AnTicie 290. 
pis (UL cot) cal Layee gt Molly aiaie Gy! ald —(r4- sole) 
( soe!t Aem ) leo gle OY Walla OF 46. (OM dele Vy Lele I cot) let arly 
dogiinn St... ( Miead ae5) far lb) aslo Slt y wo... ( Lepile gt ) al links 
Here cats cost le Hae ot Wi sed ole OW 1 OM... 500 
[stv - vty ade GRE US SU ole slisnstt 5) ] — ott ole 
Radd-ul-Muhtdr, Vol. 2, pp. 616, 617. 


ArticLe 291. 
cot cst Se wt dels VW) wlll cat cst abyd ol » —( 741 Bley 
(rap amso GUblt US gil ole (cst — ala! Joy 
— Jt esl) abet yo pty clad ols — llad Updo A555, Bpproll Cot lyale 
( 19pm amie Gilby] GUS il ole | cylhanb 
$ BB a) ots... bgt Ay lb lee alti» ql St wt Saad yl 
(Il Sot wjlot col) ajlaty cath dy Mt ty pled ol dal oJ 
[apa amie gl! Wis yl clap jlisrsdty9] — jie 
GUsRes (Alley at tyS aly y oF SUB ai, .,, dlile yrs cbse yb 
Kay aio JF... yeelt byde word amy aby ait alll! , Layee yo alt Ul nt 
yl de artioy ] — eel! lem, ¥y any, sles ot gary clas heer lb cil 
[atv spy amce gb) lis 
Tahtavi, Vol. 2, p. 193 ; Radd-ul-Muhtdr, Vol. 2, pp. 616, 617, 618. 
ARTICLE 292. 
Bile! gle pao) ald Bil y, eae Yat au} ala J — ( ror sole ) 
[ viv demo gle US 50 oly arstion ] —- cploll 
Radd-ul-Muhtdr, Vol, 2, p. 617. 


ARTICLE 293. 
GIB} US Gil ole cyl — Agate co!) - Forty yo og — (rap sole ) 
OS soe St Laos ply... alatt jle ly lems} wyo celal... ( fap dente 
Gat US 50 ale jimstisy ] — tinm, ethey Sl as ye Miglh) Gale 


[ 41 Amine 


% 


Tahtavi, Vol. 2, p. 193 ; Radd-ul-Muhtdr, Vol. 2, p. 617. 
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Arricie 294. 

Se 9 oh she Sy 91) erat aon st = RSael AOE ste) 

eli oye gx® ot ala! Jo's ait ae Jad als, el Gye ps — ( Joul 

giant Jor we 9 BL? vw sy as oswst 5) — eli} 5 ay! wy ay y 3 

vee SLM Wy? gx wt St as... eam gly Bor! og ile ot (elt ws 

GMb US Gib ole jetta, ] — Ssyp goad 2b Jon vit Bus 
[a1 4 amo 

Rudd-ul-Muhtar, Vol. 2, p- 619. 


ArricLe 295. 
iS 0 ole jiadttsy] — Joul gladls JaSy' Siby By — (40 tole ) 
[atv ante Sib) 
bast gle Jot of... ute? 3! hho Kilsy awad Jt Jou LS It SLA! wl | 
[tar amie Gib)! US yl ole cg) bab }— if yo)! ple ay! af Ss 5 ° 
Radd-ul-Muhtdr, Vol. 2, p. 617; Tahtavi, 2, p- 193. 
ArricLe 296. 
Sle prWd WC YY gus sale (Ilo 4! ul! ide gitle — (rs pole ) 
Diya go alot Jor gh Grell es eV oF eo pei ge eplas 
pgrbelle tess J—Y'> Sle oH reli gar Votes. Keil! ¥ ... dw 
[rer GMb) 2US sil ole 
 Fatawa-t-Alamgirt, Vol. 2, p. 142. 
ArticLe 207. 
jlastey | —— pt WU... ovale} cs us? gia} & esha (ray yglo ) 
[ ye anno gib)) US sil dle 
Radd-ul-Muhtdr, Vol. 2, p- 604. 





CHAPTER III. 
lags » dasll; B yl is SS eld 
Articie 298. 


ele 02 Y Ly sae® ) ere ast evel dy... dale ole — (4A gle) 
(ser amie Gib) ils gt ole jismotign — aay} e7 glee 
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UW yl KN5 ony ccrche 5 MN cad, lad od oly... Lope a la! wyshe ¥ 
gals feslis] — ar oy) pl be ,,, dapat soi Lede lea Yy Lepeabl 5m 
[ 1Ay amo Gib} US J.) ole 

wg... Bias ILS... he by a! lo; poled ly... binie aloay ol 
[ wev © yey aande GREI LUS GU ole simatly ] — Ube, poland 


; Ty aaa Vol. 2, pp. 643, 646, 647; Fatawa-i-Kagi Khan, Vol. 
» p. : 


ARTICLE 299, 

ale » pre a} cal , gs Slat ot lay; if yo) wnady 131 — ( 794 Bale ) 
— Kin alent aay po) ait sit yl ay pol gt let rey Le aldng gilt lh di iu) 
[ pe0 amide sdb) lis gil ola cg pfelle te hS J 

Lepin Foe Y alas y Apa 136 5 thie lpdam lity wbadeyy ... dyed... dine Che 
sil ale jssdtoy ] — ttyl ano arbing I Lape cot - lycra y andyo y lense y 
[ HES - 419 amino iby lif 

GUY US GU ole Cc yskelle qyylid ] — derclarel! caty wpe Udell stoit 
[10 awR0 

yoy Y bay yo (eng Bred! day oly... JURY! om Und, pymro yy aivwld 
[ray ado bib) wlbF gil ola coyote itgg bs J—¢™ red lo a4, ¥ elePst isle 

gil RSENS esrrfelle ded ] — Seyly Bi lic prod) tay)... womy y! 
[ tev amre Sibi} wis 


Radd-ul-Muhtér, Vol. 2, pp. 645, 646 ; Fatawa-1-Alamgiri, Vol, 2, pp. 
155, 156, 157. 


Aerticie 300. . 
fom y) - gol we RL ls I tas 5,0 & sky y's — (pee Bolo) 
— Gey eG We Gt — tally ib gt ot — (ofl Gib Gia 
[ror ammo Sibi} Us il oly csienb | 
ad alls Blend... g) Nally. bys. Upeme temgs ifpall eodeng (51 
[ snete - yer anno GLI US Gil) ole jlimett oy J —- pil 
Tahtavi, Vol. 2, p. 212; Radd-ul-Muhtdr, Vol. 2, pp. 643, 644. 


Articie 301. 
(ede g Lae liy Lad Le) Lold 150) — 3,61 y agtsh seat gl y— (ire ale ) 
A oly Yealppe Fwd 2 8 gh — byl Willi g —— BS Hye} ed Wl 
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cs!) sto ye UG yl adler soe (bn) ote oot) — Le CW gt Gad Ut 
Udjde Sys 08} glad roms 9) gay LS - pd Sh H! og el ( nell Jas 
— Byh jlisT oof Dad, pl etyet Uooldt 5) lpudano pyo nol wl Cstet Ue 
[ wea - tev amie GMb US QU ole jlimstis, J 
Radd-ul-Muhtdr, Vol. 2, pp. 647, 648. 


ARTICLE 302. 

oa LU ou lt ( Ahegs 9 nil ool) — Lctyi gd sy — (per solo) 
Crip amo SUb)} lS il ola ¢s9\hak ] — ¢ Bri) 

gsytkolle degiS ] — esdtt ley ol) on. Bal bey Saayelt op ayo! 5 
CL tre amieo GHb) US il ole 

cerbelle desi] — ats pl ide gs ale y coil Gaye yg... GL Gy 
[pre- trm amte Sib)! US ob ole 

[rir dmio Sib} US gid ode coglbanb J — wil Gib ByRil OA y 

— Weiler} om y Sout 649 bays of ay Slr oye WL SUB QW Ic 
[ tra dso Seb US re) AEN cepfelle beg J 


Tahtavi, Vol. 2, pp. 212, 213; Fatawa-t-Alamgiri, Vol. 2, pp, 128, 
124, 128. 
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CHAPTER IV. 


toh BW OS al QU 
ARTICLE 308. 
tyde eh) — rane wes 5 col lemoat std5yty — ( pop sole ) 
et tis sit dle coho ] — stad Lele — ( GUI gor og! — 
[ Ay© ewn0 
Tahtavi, Vol. 2, p. 84. | 
ARTICLE 304, 


puimelisy | — pled 51 LGU farlbe ne Jl Leynt — ( pate sole ) 
[rere amie pti US 0 ole 


407 
Esleot p26 ye Bipot Usd... IU) sony Bye US gs plu! som y Ile 05, gli 
[ ape amo AK Als sil oly ceslhmb ] — ob 9s} 
el ole jlimstigy ] — ster yet... cli ayospd ayle y ple gle pies s 
Slidc deym AMY] ony dale [erm yo ali lniine jolt 45 bole aidlb ais 
Nor GI IS. Cyt lor Ga ol 1 tag Cli To 95 cage? 
[ere ambo i} WF Gib ole jisrsttoy | — ety ¥aifyet gles yet 


Radd-ul-Muhtdr, Vol. 2, p. 425; Tahtavt, Vol. 2, p. 84, 
ARTICLE 305. 
EM le letras Gre Gy pl gt... ee 105! ot RU! ghey — (prea tale ) 
yl ola glhm be] — S91 ULF Laces plat wt ond y 04, GUSS Lele i 


[ vg dro osu wis 
Tahtavi, Vol. 2, p, 85. 


ArrTIcLE 306. 
goto5y) eds alle! — lego US Ufa J 4 Tybyelly — ( poy tle ) 
[toro amo oul if yl dle jlisdtoy ]-— Wotdy 
Radd-ul-Muhtdr, Vol. 2, p. 425. 
ARTICLE 307, 


D (wor WS) wt cst) — Aabelt gt gore g) ais lapil 'y am ( poy sole ) 
[rere save pS) wis gil aa jbo}! o)] — wo5;t J iyo w* es v, meas oi)! 


Radd-ul-Muhtdr, Vol. 2, p. 425. 
ARTICLE 308. 
— Fo! 9 pty .., whe ti! alee 435 (Gls po a3,t yd — ( pea ole ) 
[tre amo Paieed wF gil ly lisa, ] 
Radd-ul-Muhtdr, Vol. 2, p. 425. 
ARTICLE 309. 
Kaas gh 9 W0T)) 1311S — olmelt lems) Leng Fda 66 dle g) y —( pr -4 Bale ) 
[ ero Smo pti} GUS 450 ole slid) 9, ] — dara! 645 leioy sday .,, crilee 6 
Radd-ul-Muhtdr, Vol. 2, p. 425. 


408 


CHAPTER V. 
Bind! BS 39 Boal 5 lsd! Goll 
SECTION I. 


ee I yey slant] yo Baal] ule aso ot J] Ja! 
ArtTicie 310, 

— tt lens oo! — 233) do eS Lys di wrlo yam [gS — (py sale ) 
[ te. embo Gib) US ib oly slim! 9») |] 

[ se- Aste GRAN US IU ola Lanett ay] dai leb,d 

Wot cst ide sly Yyholl oats ly rads Sly ts piles) gle 
Fist} ow Abo glo ops gia Ufa 4) Kasha aio OY, Jdoll oi oi 
GAN pot] — gt pashli gall Ge leet gan Tory. Foul 3S, 
[ 1ye- aanto Gib) US at, ole 

Sy foal RLY doll UT Ge ol oh GF lauld MI Ww 9) 
gsyrholle ahs} — otadeyy ale 6 Jpdo} ow GS oly Fle om Gs oJ 
[ tev amo Sib) lis ogi Ma 

Coby! csi g 0. Syed ot 1. Gut! omy daolsl} oi ie goal fore wt 
[19+ amie Gib) US i ole list 05] — estyll sleiit aic gat 

pd oll oF UI dad gf digha CU) yj om Hal! p5l Loylae Fre jlBi) (50 
[ pov smo GMb US BU ole cakstle yh ] — erpelt 


Radd-ul-Muhtdr, Vol. 2, p. 650; Bahrr-ul-Rayek, Vol. 4, p. 140; 
Fatawa-1-Alamgirt, Vol. 2, p. 157; 


ARTICLE 311. 

ve GUb) (yaad — alee cd Ells oy Be Ge od gta — (PIT Bale ) 
— Uelyf cyaym id |, lek gf Kinda Jydolt om .., aulee!l aioe ent! 
[401 - 4e- aero GUbI Lis gt oly jlime)} dy J 

— Uae AW lege SS fae gt — auth Mir gt, Heats Mytye 18g 
[ rep smi SHI US 50 oly stim} cy] — yA y wpe 443 

28s 96! Upbph y AE,LN g) ySll Gazi inten onli (Mil doe Wey 
[rpg aoe GML! WS ly ole Gilt paul] — ada ty! 


409 


— Foe (yo ms Y are 5 GAL 13) oot — as eb Karey otoie! Ys 
[ays ame GIB CUS IU ole lime yy J 


Radd-ul-Muhtér, Vol. 2, pp. 650, 651, 652, 660; Bahrr-ul-Bayek, 
Vol. 4, p. 139; 


ARTICLE 312, 
woth gt. pS gh. eed. U8 od ee Ge i Bont» — (pir sole ) 
BAN) 65g! Klee edt GW (Mot Le od a) tat LI old)... Wem aly .. Wall 
Ny BOY yet) ewrpiol atl Ho gi egell y GULN Boe GAH ISI... pLILS My 
— Logs wyatady GUBIL odads oll _pabey pelt Lary 45 SRI ol y adel ye cent 
[ yor - yer amso Gib} lis ib dla slime! oy J 
Radd-ul-Muhtdr, Vol. 2, pp. 652, 6538. 
Article 313. 
(byeled ad cot) 20. GEILE gs cede 131, Byte g — ( pipe sole ) 
[ Yon mde Gib! Us gsi? dla sas} oy] — Garth wii} 
OM led ad aif, of... Cass eBlint  Leoy ole od yediyl wate} Lun 
jad oy] — Vael Undine! os? died 9 55a cu alo y , leon ¥ wal! 
[100 = yoy amo Gilbl} US 0 ole 
Radd-ul-Muhtdr, Vol. 2, pp. 657, 658. 
ARTICLE 314. 
— dla ob jebth Fotos)! GU) Gea a) 9 alyhy dy — ( pipe tole ) 
wel olaid — (5} gf die (ot) — layb adel Ps) — ( Mbe plit G0 oot ) 
[ yop amt SLI AUS (50 ole sismelt oy J — Gal ene GS ot al 
Radd-ul-Muhtdr, Vol. 2, p. 653. 
ArtTicLe 315. 
gg Shs... UGighe cred Ut Famille ot yell y ... pal Fodwo — (Ppa sole) 
[ yor amdeo Gib LS 30 ole lind! 0) ] — edt dam Igloe 
Radd-ul-Muhtér, Vol. 2, p. 658. 
ArticLe 316. 
- Velem gree Ody .,, Ulbo cle! sa gs... Gaalty — ( 114 Hole) 
— Fond} (280 po) Baas cythny a) ld all gf adla Qpder ldet ( odIt est ay otyelt y 
[ 400 = yae ammo Sib) wis gb de ise» | 
Radd-ul-Muhtdr, Vol. 2, pp. 654, 655. 


410 


Articie 317. 
re 9. gh Kart (Eyl 295 eye cot) — cpel fowl 5 — (ry sale ) 
— spre ys), ¥ 5! whby — lilbo — woell JI lage BK sly byt ALY! Uys 
ee GR) cared Kol 5m 669 9... plo rms Auli gt — (Fa ody atglyttt ) 
hae Bat Heal loys ie le 31 god | Gb) Wand pl Set oi 5... bledrn 
aamio Gb) UF (gil ale lime} oy] — lolem ady .., dol yd y Lillo Lola 


[ 400 - yop 
Radd-ul-Muhtér, Vol. 2, pp. 654, 655. 


ARTICLE 318. 
aby0 J Aispe ys lisa, lib ding; He tol go! w! — (pia sole ) 
— wy! oe gd} oo URE Ay foolly wle Gil) jos 3 clin, 
[ 194 adc Sib} Wis gil dla lime} ») ] 
Radd-ul-Muhtdr, Vol. 2, p. 656. 


ARTICLE 319. 
Lelt cre WM yey otra 9)... Rt yet Ge oh 9 — (ria tale) 
Foo oye wtley oat Foot GS Ge 9 whe yt... (tele, aw ado gf 
SI Ge PF GL a, cS abet of » HY... Giblt Foc, esliy! 
GMb US gil ole ised! oy] — atm QW las Iphe 5 sadt dat Gari yb 


[ 184 amke 
Radd-ul-Muhidr, Vol. 2, p. 656. 


ArricLte 320. 
lel 5. (298 wae SU Gib We (gt) — alee... 66 — (pr Bale) 
il ale Ustig ]— foie foc lle 9 pS yao Arle my ... Agbsll US 
[ 49 eto Sab)! Us 
Radd-ul-Muhtdr, Vol. 2, p. 665. 
ArTIcLe 321. 
BOM gid yyt do yell ams» GLI sas Foal} fore y”— ( pry sole ) 
fast anrLe 
dle SS) sel] — coal of fond! fo snalio glad po) 5) agin 
[ roy ate Gab)! UF at, 


dit 
ale slats] — Balt gt. Guys om oll! KU gs lofden 
[ v4 avo 5ib)) US ib 


vee AS yh vee SI Edy Gye LEU — slo le; dic (g5b) 51 ,) 

¢ 
— ot Gypdiet Gol) Gro! OW lat cot GRY... ate gly... daa) I) 
Gib} US Woe jLrisudiy, | — AAR apd pad Ge git ti! bol 


[ var tmdo 


gy Suh aw 13! cod! GRE yt oy 1 5IL som Yt ye , 
Gb} US atyo—le GiJtsyedt] — col 5, yo Fo! ,— 2h 
[ {aA aie 


Radd-ul-Muhtdr, Vol. 2, pp. 661, 662, 663 ; Bahrr-ul-Rayek, Vol. 4, pp. 
157, 158. 


ARTICLE 322. 
— B29 ade Sy 6g? Uy? y Ullb Brine 66} 4! Ola yg — (re sabe) 
dsly HW) — cr ot HM are vlad Ys... FW UF BiSSh Leal slay lo 50 
HG gf aojret Sl gt Joie! poss of — (tou Lad, a GU) prea Whig! 
aA} dye 5Y — ( Bly)! Fine (51) — ze cae Cal sf oS Yt Mle 
amie Gib} US GU ole Uatign] — coji slé cue ut Gib iy 
[ sve - Ive 
gil dle t—isstisy ] — tye sat wole IpSuvo yc ys? ee ule gf wily 
[vp emro Sib) Lis 
cer ogi Bi of gid! glo yl Gaul») — erly gray Salne eds 
— Ubyie 9 1. ay 1. ey eye Sdlnw y Met bey wo... ( depaly Lelist 
[ Wve IVP dw tuo ib) WLS gl dle lists, ] 
Radd-ul-Muhtdr, Vol. 2, pp. 672, 673, 674. 
ARTICLE 323. 
vee ene Pod y? &S AI} Ke lat Uppers! 159) Boas — ( pre sole ) 
[ tpg amide SEI} US at, ole pip! mall ] 
Bahrr-ul-Rayek, Vol. 4, p. 139. 7 


412 


SEOTION II. 


iste! BO 3 (Sa! Lai! 
Articue 324. 

BLS Gyo gl US Gyo gf als Gyo bo} AF aH yf ele — ( rye sole ) 
ib ole andioy ] —- Wirad Gilby gt Reames ll slye Ble daily Ugly 
[vrs amie Silb)| US 

gh My Sly Lesacy ole] Ants SLE! y ... CLI y (prayh Silas) con y 
[ VP 4 &mtio (bib) Ws git oda jlsrcttoy ] es Js! 

ao asdut og... Aide y ailel’ .., Shai) (ele als Gyo coll ot... 55 BI wy! 
[ riv dee pb) Ws ely ota SS set ] ass pany! wy alt yt cee asus eos 

au ldo RAR! WY KAA! yg UgiSS tals gS Fg be) aR Y I dele Yale 
[rity amde Silbs) US at le Si edt] —- le sty 

— slaw Gan ws Lg} facla0 , zl Bo) 9 lal 3 sis y! 3 eladl GLI 3 
[re ashe sil UE Jot dla lays Byli ] 

gi dle jUianalioy | — le) drat, dati WU... pin abydiS abane Wc jrlal 
— pat bes Live ¥>5 aio Kwares ws? we it og — [ Vey &—sinwo (Sib) wls 
[ Vy earn piled} whit gil AVE jbamredts) J — iJ Kraly KAO wl 


Radd-ul-Muhtdr, Vol. 2, pp. 726, 727; Bahrr-ul-Rayek, Vol. 4, p. 217 ; 
Fatawa-t-Kazt Khan, Vol. 1, p. 200. 


ARTICLE 325. 
9 Br sien eS (LS Eye cot) dpane Sy Ga pd yam (pre gobo ) 
bs gb ole Marotta, ] — aaa) del) pee pac alicy — gif pam jr 
[ vey emo Sibi} 
UT gi ole ccphelle Uglid ] — Al wyUSt 131 cainll HTyol ., SRRUY Gants 
[ (ve ance Sdlb)} 


Radd-ul-Muhtdr, Vol. 2, p. 726; Fatawa-i-Alamgir, Vol. 2, p. 175. 


ARTICLE 326. 
— lg) Sibi yaar OW ot... Hell Sem Co EH ot y — (ry Ble) 
[ ve amie Sb) US BU ole pafelle yp lis J 


413. 


bg GS] — Ue) RAR Ms Fy gd aking) gt Blt gt Uaeg} ret ecegllb ot rodyt ly 
[ tva emo Gib) US gil ole uszttelle 
ug We pikes WS any ye Crm 13 YE) WGineney dis dane), agiSet ony 
[vey amo GUA) US (gil ole lisstio, ] — leas y woe (Gyat wha 
BU ola jMimsttsy ] — Boalt pond didi Mi alas Lol Jpbol) om Lead all tbe y 
[ vry aanio (Sib) } wlis 
Fatawa-i-Alamgiri, Vol. 2, p. 175; Radd-ul-Muhtdr, Vol. 2, pp. 726, 727, 
ARTICLE 327. 
wl y Bot co lad! Aba) yond Y AF ,WIL tho cles yo US — ( pry sole ) 
[ 1ve amido GRAN US ol ole phille toils] — AF came J} 
S55 pd Yalbes 5s g) Le Gay Up) Gad) WS ASL How! y HOI! Celal QU 
[ive amie GHB OS ob ole Copahatle pglis ] — aa) US 5 pi 
— HA SOGy Gays Se at oped wt led HAL oy Lyle J, 
[ 1¥9 antec Sab) US gil) ole co aketle gpglid ] 
Fatawa-i-Alamgiri, Vol. 2, p. 175. 
ARTICLE 328, 
eke (GR! les Udy bo ons yale Uplic aolm, spao CS J — (pra sole ) 
Ugbos Ad ade Ube 501 st JY) Sas ohdiot , las cwdle ls, 92! dil) 
[ 1vo amide Gilblt US ib ola (, pklle Upslis ] 
Igine (p@hY 9 det 5105 oy! ad! aa! WY OW Gas! elai,l Font lb bs 
[ros amvo CEI US Jyh he ylirrel> Up glis ] —_ ddl 
Fatawa-i-Alamgiri, Vol. 2, p. 175; Fatawa-t-Kazt Khan, Vol. 1, p. 200. 
ARTICLE 329. 
GR Y inc cud} ygim Foal! sda) os? prokan Pa Io! Soda! — ( peg sole ) 
Goad] adil. SAG pli Foal FB Land) Gad GoW Ul! 1555 WW 
[rey dato {6} GUS Jot ole lens wld ] — dari) biG ,., 
Fatuwa-i-Kazi Khan, Vol. 1, p. 201. 
ARTICLE 330. 
BAT yl Igpmyo .. Boll Cnttey Ady RI] SRR! BRGY yg — (pyre sale ) 
[very amo Gil) US gil ole sliane) 5) ] — slagt gt slaill aug 
Badd-ul-Muhidr, Vol. 2, p. 726. 


414 


AgrioLte 331. 
Bola cul slp longs tic aigiel ) lgetil MAN! cand Y¥ — ( ry solo ) 
— vo ame (5ib)} lis ib dla ps rrtolle deslis ] —— Sy pl oul 13! Y) Wile 4! 
[ very axube sb)} US ysl dle lis! 9, 
Fatawa-i-Alamgiri, Vol. 2, p.175; Radd-ul-Muhidr, Vol. 2, p. 726. 


BOOK IV. 
aYoyl us eit ulscf 


CHAPTER I. 
ntl erp OSs Ul OUI 
SECTION I. 


pve co als Je CS Spy] wy] Qs rgd Ks Jol! Jax 
Articite 382, 
265) > | — yom} dine (lil (ej Une eat! For St g — (PrP gale ) 
[ or amo Gib) lis pl ole 
Sharh-t-Vikaya, Vol, 2, p. 152. 
Argticte 333. 
ot) Kine) dy wcll ea Sic oe Wy eed Cy y — ( ppp ale ) 
[ Pepe fae - tee ame 3th) wis gsi ole &,|59)} c7*] ened aay y Lio 
Sharh-i-Vikaya, Vol. 2, pp. 143, 150, 151, 
ARTICLE 334. 
By x cg) seth Ried ay cai} AaySivo | Oly cand aly» — ( ppc tole ) 
~ ppp Bsr Gb) US 30 ole ayl5y)t cot] — eh ot oo ay pit pil 


[ tee 
Sharh-i-Vikaya, Vol. 2, pp. 143, 150, 


AgtTIcLe 335. 
veg Lae Logity UP hy wot gy crting) UX wl Abr — (pre sole ) 
Foi LY I—ay wh we ... alat ( lal Say bss Pe Lan, GAL alb J, ) 
(ry Samo SURI US pl ole aliy o yh ancln ayloy) roe — lelto¥ cot ) 


416 


gt vee GOME od cytogdaro UW 13). exten HT rt! care 9 Ut wt i> 
(sy 9 epee gh. pte gh 6. erteoz®l gl... wt yf gf... ws, LY 
[ po} Amdo GUL US ib ole 66 yfelle pglis ] — eS loo Ly 

SLI} US il d—le allt ¢ yt] — dtide day sIt Sl iple paid! y 
[ 1ry dro 


[rer amie Gilb)} lis si ode ce yrholle ugg lis J — begins Sled) 3,5 Lind) 151 


yb rand GBB gids 0) erty — 0 LM p53 yl! gti g UHL LST 4) 
‘eal amie Sib)} US U da asjos ] — aol aba, , 


et Dat eye GW I og... ett gst Y 2) vymyt Uyo fag ball} baw 
GUY US GU mde coy abel Uyglid ] — mill gly FU Gedy by 
[ bor aatie 

sh)... Sa COS tg... GORY vend 2 GOK, ihm CMe agt yl 
a ypy awio Mbp US gi ole Garett 2) J — GOeY om (yl om dst 131 
[ WK. 


Umdat-ul-Riayah, p. 126; Fatawa-i-Alamgirt, Vol. 2, pp. 151, 152, 153; 
Sharh-i-Vikaya, Vol, 2, p. 126; Hidayah, Vol. 2, p. 399; Radd-ul-Muhtér, 
Vol. 2, pp, 637, 640. 

ARTICLE 336. 


Bit toll ay LB!) Bole plyt day Ugidve y Gi ode | odyd! (8) — ( ppg sole ) 
MlaS ale Hlas Wile o) y ee Sods! OT lab oie y ( gts Lies yo fy a! 
[ sey amrdo Gb) US ib le sist! oy ] — lod 
" Radd-ul-Muhtar, Vol. 2, p. 641. 
ARTICLE 337. 
B86 9S ot GUE — GRU SoM 0, Shas ait bod Loy — ( ppy syle ) 
eiyt ... UIs 5) 4 w lyst ave pony Y yt wy rhe gt pat! laray gf FoVot 
walsh) exe BT oy Guy ony OGY ot Cweolelt — GuyRilt eudy olp!t gam 
Brey led ead ale EL Joly wody If ley alyad Lefroy) Yo! Goole 
[ yee amrteo gb) US sb le slit! oy] — OM Mile gle adjos pad 
Radd-ul-Muhtdr, Vol. 2, p. 640. 
ARTICLE 338. 
dyed sla Iymyey .., dyno 295 Wyo days aa) ole ayy — ( ppg sole ) 
My gt cmt (chins — Bas ABR! gH gs N., oad US os abA ow 


417 


‘ : : 2 : 
52P9 Bgl pi Gyedt pow y pWih y lad y H55H y Bolt Sm gd edelt y 
WS ody ality Gt le ploil) ans ¥y dali alle 355; 30 Vy SW Ltan} tld 
cei ells ey Ht ot OW sys I bed T Bfpet ee el oy Wy ent Kedlt Wd 
[ser - ser emo Sib)! US gil ote li! 9, ] — Wl 26 B20 eo > 
Radd-ul-Muhtdr, Vol. 2, pp. 642, 643. 
ArtioLe 339. 
1, BO IU nd anid Bley oly ype Kihisl} aly wile oJ, — ( ppg ole ) 
— the I Syy 5 sede! Gye Seed ea 1, Syd 9 whi 13 a! siiolt ols oy 
[ jp dmtuo dest ols @') AN EN Pi ult ] 
Bahrr-uleRayek, Vol. 2, p. 1380. 
ARTICLE 340. 
Kil &3 BN yy Col — pSla Gud GIL... Lindl WU — ( py. syle ) 
er th. bole Sli GBs oo) be aif pot Ugid - ads fi U—ad Utyind —. Sis, 
tele Lol gle cits eteka Ke ym ans ike wh &S yo} wl ) om BaF lad y Agkylt 
CPt + tp. amie (5ilb)) lis ely ola Fpl et — wial)} Jie 
Len yee WEt Upemg 55 og 68. 1 lacie I visti) Lajom (yo .,. 8 J 
[ yoo = 4g azo Gib) WF gilt da yliamred d) } ner wal) dda} wy L2da! 3! 
[rvq amie Gib! Ulis SU ole aos 


Bahrr-ul-Rayek, Vol. 2, pp. 130, 181; Radd-ul-Muhtdr, Vol. 2, pp. 639, 
640; Hidayah, Vol, 2, p. 379. 


SECTION II. 
ool SS Lente “cbyll wo I 
ARTICLE 341, 
stl dius get 9 Rise ied 5 09 SL, ml} easy OE Noell Oot od | tole ) 
(ol) Les ¥ adys Lo jie yo Lip —) goo UL od... Sh ol ) 
Lest Fo Sst way)! Gh aio cl yb (SER ai I Ii oot) Cyby!l wr 
[rat amo 


418 


YAN ends ye cpphin we UY a I NEY ad ent oy Uae iy! 

[v9 amie bly US GU ole list! oy] — Laie sis 
Radd-ul-Muhtér, Vol. 2, pp. 381, 676. 
ARTICLE 342, 

BY Bie dred casts oo jit slest yg y—JSY adyinel! ay ele 11 — ( myer sole ) 
Kad bes Seth yb GYUOL Bd! gle. peday Dod ye Ugly! 154» ., al 
[pvr sinio SIE US ety ole St) jet] — are! 

Eloy! Faec | — otal} 65 Kady of amet 4h dente Ay byll OW tet wa bef g 
[ rite amie SUB) US SU ole asliy @ yo Auta 

e5f yo} Cot aJ bs y) 4a) nS; if ol 4 sts ww . , dial] kan doy! wren} eet) 
test Wis wit dle jlimsdt o) | — sleol Wat cay od Oly asl! (8 & a8 uss 
f yvv amiwo 


Bahrr-ul-Rayek, Vol. 2, p, 172; Umdat-ul-Riaya, Vol. 2, p. 145; 
Radd-ul-Muhtdr, Vol. 2, 677. 
ARTICLE 343. 


Kind 8 odle ot wads lang 53 pd lis sf!) 53) 9 — ( prem Bole ) 
Bred yt VE seed craks a) pt Hee eye USI ay esl oly dhe EW yt 
[19 Aatteo gibi US IU ole (cahellc deglid ] — ait we ait Shy pl s 
Fatawa-t-Alamgirt, Vol. 2, p. 165. 


SECTION ITI. 


Lyng) do dsl 9 dilbal oly 3 edt! hai! 
ARTICLE 344, 

uli (yo psd wl, wl» wens ustaylt ¥oda0 iS ren raAhas a gale ) 
psy ws a dam) ex wl , .. Bot Po SS pl lo . 1 SG Kins te 
U5Y 2 ole Bylo 8 | ea LS ans an i OS OY... 
jlbamradl oy] — 83602 Wendl Cady Y lopelel) oy lander ii a) y a 

[ svv + yvy smdo Sb) US gsi ola 
slams 8) ay... wuzell co! abdy Eye logic LEY gel! Fain Wy Gund Cul y 
GUA CUS giU ole plied 9) J— cals 3 ald, Lo logic 159 addy ty... Leioe 


: [ VA Sap Dvo 
Radd-ul-Muhtér, Vol. 2, pp. 676, 677, 678. 


419° 
ARTICLE 345. 
Sil sty. Oy cond att gt) ner Eel SS 5 — ( pee sale ) 
GMI} US gU ole Umstig, — Abid Frelly) Hy gf gary of este Grine 
... BSE yo A5Is s1—IN V5, Wo sine Ait Wo Ai¥s! (avy andre 
— ey Fy ( Gl At Sy We lio Wo SHI g (g! Urem} foe y—it cg! ) 
wy? Vy Lye LY... aboly wl ped! din go JI oD al oly GI 
amio Gib} if bola lim} 0] — ew Edy Yo Gp tiie 
[sva-4va 
Radd-ul-Muhtdr, Vol. 2, pp. 678, 679. 
ARTICLE 346. 
ByBolt ge Nar Jpdoelt KRalyel! MAb oy amd cds g am ( rye Bale ) 
cst — FM go, ib de geht hand yo UY She p05 ol 1h... Woe slab 
dla lisa) 9) ] — tad cay ¥ als ASUS stl Kawdd) aay Uy LY oS: ro wl s 
[ava = avy amic Sob) iS | 36 
GI SUSU ole lind 0) J — GUI Cy Wye set! den Gye SY 
| [ VA dane 
BY, WL GID Qin Gyo Ly vol, 1h cals 6, Mae eat gh 
GUE US og G ole are} oy] — Linney y) type ign y Fame yo 
[ VA amSo 
Radd-ul-Muhtdr, Vol. 2, pp. 677, 678. 
ARTICLE 347, 
wt (Bont laRL ¥ yg Ammswtls BF ot GU Cot) Spabaall Lol mm ( prey sole ) 
lis ib ole jtimett 45] — YW yg ow oUt Ete y dt Hyde yo UY aww, 
[ qv emie (Sib/t 
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Radd-ulsMuhtdr, Vol. 2, p.678; Fatawa-i-Alamgiri, Vol. 2, pp. 168, 164. 
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Hidayah, Vol. 2, p. 412; Bahrr-ul-Rayek, Vol. 4, pp. 175, 176. 
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Tahtavi, Vol. 2, p. 285; Radd-ul-Muhtdr, Vol. 2, pp. 679, 680. 
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lS aly ole Ji—metts, ] — Bb pM SLB ead 131g Laype 5 Rall gly 
[ert am sSue bas 
[ or smo 159 LS at, 
Baher-ul-Rayek Vol. 7, p. 378; Radd-ul-Muhtér, Vol. 4, pp. BLL, 512. 
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Radd-ul-Muhtdr, Vol, 4, p. 512. 
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eee y! Sys c wy? vee ee y eee zis eee ByAe tghe eee rend wool gly 
— Sy ... aos, tein ae Se os? ett) - yt gt ale poll 450-0 y! 
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Hidayah, Vol. 3, pp. 228, 229; Radd-ul-Muhtdr, Vol. 4, pp. 512, 513. 
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Radd-ul-Muhtdr, Vol. 3, pp. 341, 342, 
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ARTICLE 359. 
ah... Oly arpa ad gd lo ano day i 9 — (prog sole) 
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Radd-ul-Muhtdr, Vol. 3, p. 345 ; Fatawa-t-Kazi Khan, Vol. 4, p. 359. 
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Radd-ul-Muhtdr, Vol. 3, p. 345; Hidayah, Vol. 2, p. 593. 
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Radd-ub-Muhtér, Vol. 3, pp. 348, 344, 345. 
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Radd-ul-Muhtdr, Vol. 3, pp. 348, 344. 
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Radd-ul-Muhtdr, Vol. 3, p. 342. 
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Bahrr-ul-Rayek, Vol. 4, p. 180 ; Radd-ul-Muhtdr, Vol. 2, p. 732. 
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Radd-ul-Muhtdr, Vol. 2, p. 732. 
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Radd-ul-Muhtdr, Vol. 2, p. 733. 
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Tahtavi, Vol. 2, p, 276; Radd-ul-Muhtdr, Vol. 2, p. 689, 783. 
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; Tahtavi, Vol. 2, p. 93; Radd-ul-Muhtdr, Vol. 2, pp. 436, 437, 438, 43% 
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Radd-ul-Muhtér, Vol. 2, Ep. 437, 438, 439, 442, 446; Tahtavi, Vol. 2, 
96; Fatawa-1-Alamgiri, Vol, 2, p. 50, 
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Radd-ul-Muhtér, Vol. 2, pp. 439, 440, 441, 442. 
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Radd-ul-Muhtdr, Vol. 2, pp. 693, 694. 
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GUI US SU ole ppkelle pls] — poled sol, didi gle i pam 
[ 1VA amo 


Bahrr-ul-Rayek, Vol. 4, p. 218; Fatawa-1-Alamgiri, Vol. 2, p. 178; 
Radd-ul-Muhtaér, Vol. 2, pp. 727, 728, 729. 


ARTHLE 396, 
Pye By nee AM Ee Slt pSlt soly) pd — ( rag sole ) 
iW sali, J>5 ets BLUE oy NS 0.09 16. eS ye daly 0. (yeh 
Hse Diy syed eK Wye Upaied Bile; by ohey oo 5 cs! UA... Sle se 
[ vig smite Sibi US 6 oly Limetioy ]— 295 W ol tat 
Radd-ul-Muhtér, Vol, 2. p. 729. 
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Agricie 397, 
vache St el be ib HB... gd oat ON... Oley ¥— ( pay Bole ) 
gg ole Kareltoy J — tle erm) © Bt dle eld cal Gels .,, Les 
[ vr. amteo Gib} lis 
Radd-ul-Muhtdér, Vol. 2, p. 730. 
Articie 398, 
dat HS oF SF yly YOM gle wlpenel! GLY! y lea) KA) — ( 44 sole ) 
eS) xe QOL tg coe otto GAY 9 AREY 4! Goniy UYU ,,, apis BAA Ys 
[vee avira smio Gb UF QIU ole lito, ] — (pte ( dai eo) 
see AI poppe GAH me SI yemad day rns ol gt poptnlon at dy ot VU 
[vpn amo GRE) US IL ole jimstte)] — pel Lat OY! ole aay y 
Radd-ul-Muhtér, Vol. 2, pp. 728, 730. 
ArticLe 399. 
OP! xe dels! gt y 0 GAIL OI! 1753 Bras ply me ot — (rag Bole ) 
Slat gt, SP g wrists UIC gly 1 By pile ye Ue ads! ays... pogell 
Ay ate 5a yo ro Yo oS... iva)! 628) ile yay aye pall 
san VS slow Baye GEYL gyre gel pt y temo OW 9)... peut 1) I gle Qay y 
— Lies Crt OH pl le — Ft gle poms end gh Letpas gf foe gt bof pais! 
[ves -vra- ven cmde Gib)! ibis gl te listo, ] 
Radd-ul-Muhtér, Vol. 2, pp. 728, 729, 730. 
ArricLe 400. 
pean wy wy! LolS Yiy .., age GRRL W) pga UW WU — (p6.- syle ) 
om 9 J o> yt coe Qylyll eu roe BU 169 Iygled LU... Lyly phe pea Uy 
day pl 2)... Sm oN ties... Sots ee metas... SY Ot gle on BY 
Legale and LY omy pl hd IS Wy Ure) US LW) — oot IS py 
[ vev amie Gib GUS (iG ole limsttsy ] — Git 
Radd-ul-Muhtér, Vol. 2, p. 737. 
ArticLte 401, 
pel Soy pF crite! oa! WE ol cgAtadt wo pot — (10-1 Bole ) 
Sylylt QW gt yt 9% WE sty ott pods. Adipl lias ptday pod 
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las 00 9 YOR a sd oy vo Sa glad Gabi gly GY Oe aly), SH Libel 
hg SoM let Gly Steal y oH gic craivall Lye US OW yt»... oan 
— yl) srmantt) te sly) ew ule BUSS ae 5! Hos gl tt gt gg? gly 
[vev k&nteo Giles} US yl dle Uarolto, J 
Radd-ul-Muhtér, Vol. 2, p. 737. 
ARTICLE 402. 

et yy s¥ye ore pale fle y (SE Tattoo 1a! — (wer syle ) 
ic Rays y ale 6 yt MSS y .., aie SRRUL pmy<t Har cgdlill ple st Uyyne 
9 lest ale Eze a) WC ISt QWs y lio Tlaiy’s pal! aye! ly pho ya last 
RRA gnim Qye JIE OW 1 tae Sie agidell gf Oa! Gamble KGI y ay ye 
ais Gale By Wt Fpda Slam ot Ucle Iymoat .., mele Code Ure US pl 15! Lol 
gh ole copbolio igslis] — lilt y csaryll grt ARAL Ganbey Woo omy my 
[iva-rva ammo Gib} US 

US iG ole Mit oy) — dloimyl y gliyl (of! da” gle py) sol 
[vet aamio (5 de) 

pen Bit uphe 1yBRT pegiyin yin yo gt flo... allt... ode coblal) of 151 y 
jUarsdloy ] — lebad y pellet daw yod yple SAR) Gyo call pl—imy le jody jl 
Gib Ws gl ole csrtfolle tS — vey amio Gib) LL yib dle 
TL 1vaA amie 


qo ona Vol, 2, pp. 178,179; Radd-uleMuhtdr, Vol. 2, 
p. 731. 
ARTICLE 403. 


Pyare WE yl oe ( uy hangs ) MAR. OY gle Go YY — ( oop Bole ) 
yl dle yiarSta) ] — yal 1a! cpt Gl aay wm... Udod Wid H.. a Sle y 
[ 494 amie Gib)! US 
Radd-ul-Muhtdr, Vol. 2, p. 699. 


Argtictr 404, 
BaSds 9) Spe92 yl GW yl 1. (aK om col)... aah ol — (eye tole ) 
ei Hy) areS pyo dele Gay crue) dsm Us 
| [vr amis Gilet 
et at ph ah ele Bins palib yo Jai lo 
! [nwa axis Sib} US i ole 


Os 


gay Py Hat HAMAD ne dat goles anit ¥ be GLI] yyle 35 5) y 

UE a yl coms JI MELE gly SM iki 9). Uli Mt gle co 

voy Mie jgmaal! oD) ploy ES yt gle mis oe OS ee eee 
[vr d- vera ami Sibi US gL ole slime! oy] — 


aigeenrmrie Vol. 2, pp. 728, 729; Fatawa-i-Alamgiri, Vol. 2, 
P. 410. 
Articie 405. 


pt phe Bt gt GAL Y OI 2 el divols gy —( é goo ) 
QIdY Yy .,, Bley lalao ld asors (las Or) p! be ed lyasou Bat y gl} loys 
GMb} US Gol lime! oy] — pple gid Lajad pot slo ot y alee tytt 
[vra-vrq bins 

abe cg rkelle Upglid ] — Oy gle shied Land alt aay HW py! US eo) Wl 
[vv amie 5th) us yl 
Radd-ul-Muhtér, Vol. 2, pp. 728, 729; Fatawa-t-Alamgiri, Vol. 2, 


p..177 
ARTICLE 406. 


1 SS ons... aa SMV! HBR Gyo Longs Bled! Cale uty (04 tale) 

ead Jd0S aly Fl CSE LL... pplditi Lo pS agle plait aye 6 w! 
dol ¥ suse Fol 5h ANG, Ike 85 Lib priya jloie wv wryPBed! p08 
wv wh pias ye Us) ale gee! WW oly ae ¢ hi YE Quod! poi} oad 
Sib) Wis gil ole psrfelle dogs ] — ls joke att al. ares ¥ 
[ 1vA amieo 


Fatawa-t-Alamgiri, Vol. 2, p. 178. 


ArticLE 407. 
p>. Bae cade y paket, Badiy GW yd) — (pony ee 
gt cg yg She Gilby day IE Food! goer ber gyal) MURR) BAS WS 
gg Ala rl catoiels & ROI Sy y ON LW OY cle Shay) ea Leys 
we anf 0... Le GUUl ow yoad al YU Kb dale pad pple edt’ 
[ viee - "yt ami SAH i aly mal 5) } — a5 ge WS da 
Cay yim “wifdials Kijodnyl loro} o¥,y1 tha 5 9 Le das pSlll Wh uty 
we BAG oy UY Le SBN ae td 50) of UF ON whi oF le psa Ge YY 
Fiiakayly layoly pl 13t wT cara as hase Ld ot Moot 55 55S ¥ be S55 wot alle 


435 - 


OS ot ale ye S55 ot WI nd 5 batt 50h ot US esd ante pb catabels 
[ vy amio Sib) lis gil ole csyhelle ded ] — Glaigl yle 


peated Mur, Vol. 2, pp. 743, 745; Fatawa-t-Alamgiri, Vol. 2, 
p- 177. 


CHAPTER III. 
MAN! gle op 9 damlll gaa! (3 2 OL 


ArticLe 408, 
UC —tolene cyymaell uy Gib yo poral oly! pany mm ( e-n Bole ) 
GHB) WE BU ole co yholle apslid ] — sols oo) g canst gle 105 unites oI 
[ 1¥9q amie 
[ vey amie (Sib) Us yb ds slim) oy J— stylet .., Mdm y yoloml y 
Ohm Cop folle aghS ] — waprrel dup! ARG 65 dat pagel oll ep ley 9, 
[ 1v9 amie Sib) US it 
Fatawa-i-Alamgirs, Vol. 2, p.179; Radd-ul-Muhtér, Vol. 2, p. 736. 
ArticLe 409. 
pole ig clay y ants Lark gle why Ge Cyl wsSs wl — (1-4 sole ) 
— dot of 56 day-fio of) pold dati ale Wy ay gi tadahy y silin pyily 
[1vq amie (3ib)} lS U ole parifelle eo J 
— ON og! lio y Foal, 440 Lyd! AHL eo 351 3! ides Gl OW ats 
[1v4 santo GRY UF (il ole orrhetle yy slid] 
Fatawa-i-Alamgir:, Vol. 2, p. 179. 
Azgticuie 410. 
wt » gol wt sed vee CI ggle Lite LU deg sioll pH —— (pore sole) 
— ete patel 9 95 Ww aut 131 dale a—ane ot less Ol 0% UD! wld lpn 
[vee amie GUL UF 36 ole Lined oy J 
Badd-ul-Muhtdr, Vol. 2, p. 735. 
Aeticis 411. 
BOI, MK ot MI Ke pA poll, daa) abi LN) gle opty Y— (yet sale) 
sue SN gle giz g Me ag Beds yl arlad Jee eyW y Ue lo 08s y ling 
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web ws .. Gost oH Mie en» ... Jomde bi. Saha .,! ite RU Ys 
| [ vrre ambc Sila)! US _U ole list} 9) J — atti (48 ait Udoy 
Radd-ul-Muhtdr, Vol. 2, p. 735. 


Arrticie 412. 

y? oon EM 0. Bag... MR | SLA gle x7 — (tr sole ) 
mm ON yyle g BLEW vic ay By uye ule gl O—ie pein Lnin Wyo a lo 
(ver amto Sdb)} US pil ole lime! oy ] 

ile ol pads... dypil Whe Kasay GR 5) thd Ql C29? oe. slas (od 
CPB NSU 6, ata] aded 131 aale 28) bo CY le cope ,.. ge) ¥... LX 9! 
a OW 6 gy WM pte I Syly Vy SW ole wo) yet Se... atlall Got gle 
[ Vier = veer amsic (Sib) US pil a jBaretoy | — eose! 

Radd-ul-Muhtér, Vol. 2, pp. 722, 742, 743. 


ARTICLE 413, 
[res aac & sop} 5 ad 2IU ole isnt! 95 ] 
Radd-ul-Muhtdr, Vol. 3, p. 306. 


Axgticir 414. 

1 Abeta usd 4e Sat OM OB 0. Qyiollydt GBRI gs Chey! — ( Hehe gale ) 
Sy lt yh Vy GI’ OM bas pod Pe ee Leggs gt Yoret .. Sysat Jot _aiad 
dante, SHE) US Gola jbimelt 9)] — Sil y etl we dolly... alpoy dani} 
[ ve4 - vere 

BBE SIE Ulead eller GAT y ait GF GSE Laval oli) »—ab OW OI, 
igi ode pg paholte up UF] — eed 291 y Llne letoat Wo! y shall le Lule 
7 [ pq emile Sab)! Us 


— ob wel gb wt AT ete Fg ol lew! wt 9 wl ds 
[ very amteo Sib) lif Gib ode slim.) 3) | 


aaa ici Vol. 2, pp. 785, 736; Fatawa-t-Alamgiri, Vol. 2, 
Pp. 409." . 


ohm 
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CHAPTER IV. 
play sx» dkas ust aly ww! 
Articie 415. 


a) Jad came... Lad... pyc my o5d US)... ond — (pre sole ) 

py pom (5d US... arle paps y die ogi! sais wile 151 Zigdyt wy? Ute .., Lida} 
cy? ple WL Sat ol sto tye 2. 1S Wy... alge... lo St gt patvo 
ot Fold} dma)... dies gt dmymre 5 — she 9! AL call... ap gf... ant 
derive GHB US SU oly Mima!) oy] — Le nill dite 9, quail 


[ Veo = veg 
Radd-ul-Muhtdr, Vol. 2, pp. 739, 740. 


Articige 416, 
OMY 5 cri y dmg 5) Yi wold GRR! wo dR Coy ¥y — ( eH 4 Bole ) 
wp ¥ SUES 5 plnel} and! KAR i! aoilt glo as 9g loll ody y oly! y whom y 


al 0 azdtty SBR glo oi)! y ples! parr Vy... cplyoil anh! dBm plac) pple 
wtol Liighs Sho coil gyal QUIS g mPa gyi eptheline UW est y gym 


carole dgslid ] Sad Lat ue UW y rele CW 12) alt, dad ule sammy y 
[ TAY emrteo 5d) lS gil ole 
Fatawa-i-Alamgivi, Vol. 2, ». 181. 
ARTICLE 417, 
La, gl a3 pm) ye Lossv0 3! ST oS sate tt Mom, wl oy oe ( «iv sale) 
PY pe rls AM s oH aS Eye Jl OW Wy) 5 GBR py 9 LIT Uys ¥ Loy 
GUI} US ib de isrrholle esis J — pal wry Li yrell flav} wie Mas els. 


[ LA ° danio 
Fatawa-t-Alamgiri, Vol. 2, p. 180, 


Arricitre 418. 
woe lal ety... Sot Relat 65g. Areymal og light Jy —( ter 4 sale ) 
Tt oad g J gh ey oo Lene Se ple. wats 05 che... cating 9 
[ we) amo GUbY US OU ole limelisy ] — pat le cans... leon 
god] — UB Nogales Sea WG oes CH US ue May jd a Wl 9! 
[ ta- ante Sith 1S iU oly gerkelle 
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wsle cher) GB | lula! urate wl age wl dio wight a) .,, uyo MARS 
git ole aamcltsy ] — p¥ ed HM gle cpod y CY CSS gle cprod y dyhe)! 
ia ltl el 969 ET de lewand ia tt a) 5 
_ Badal Mab Vol. 2, pp. 740, 741; Fatawari- Alamgiri, Vol, 2, 
p. 180. 
ABTICLE 419. 

ccaded AARNE plays isd 9 NID, cli gg 9) 9 — ( 1619 Bale ) 
hij. oJ eee cpl ol... Sal oo: Hodes vy! yt oxee abi pS pet cg! _.. goo 
gid ole mts, ] — alo gd 2. AIS 5 oye S853 eal ayy LRRUL 

[ ViFe = vie © Vee amie (5b) wis 

Radd-ul-Muhtdr, Vol. 2, pp. 743, 744, 745. 


CHAPTER V. 


Hl BY OS Upaldl aold 
“se | Articve 421, 
ale 48 dele OY AYy gid Upicma 5 Uagine Git GL 1a! y — ( ert sole ) 
deg ] — oS opt 4:¥t sg ate | we pd Wile ab fit LPYl .., AW yg 
[or daduo Paced BUS Gib ole spt 
Fatawa-t-Alamgiri, Vol. 2, p, 12. 
ARTICLE 423. 
A iyi te SH ob. Sila ... phe Ue od! any — (erp tole ) 
ve CE shyt yo. eBid gh ISS YM y staal 2g aad yids les y dont hey 
ened Coals lar) yyimo gt... lopeme ... LE alll oI. to ide a jhe y 
[90 = 191 © qe amie Lleol! US (wold ole Uisrslto, ]— asgl on act 
Radd-ul-Muhidr, Vol. 5, pp. 493, 494, 495. 
Anticie 424, 
ws Aol ow wai als lanl} aay Sey a) lon CY ow wl » — ( ere Bole ) 
[reve amie Lboy!| US (pala ole sims, ] — Keyl cdedds asl 13) 
| Radd-ul-Muhtdr, Vol. 5, p. 495. 
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Asticie 425. 
— ol Legh ea y dae Oy She Soy tpt — (ero sole) 
[ ory amo \yhoyl US ual} ole sii tma J 
ce SUI g she Alt WU _padalt sol, Sle tiple aie cd y be OY! UW») » 
[ rer amo Lley)) CUS at) ola Wd se eylis }— 
Bahrr-ul-Rayek, Vol. 8, p. 527 ; Fatawa-t-Kasi K han, Vol. 4, p. 443. 
. ARTICLE 426. | 
» ie EY appre oly) La rary saly wo alle cls) — ( ery sole ) 
fy Yo sak say Jlo oye of oJ 9 yd pple elle diuha 4.415 0 Si)! hd elle 
jpardtoy] — oI le toyt pd Crt bal ysl as, 2! emails igi Weil! Wye 
[ 9 - 9e amtio Lyloy)| lis ues ola 
Radd-ul-Muhtdr, Vol. 5, pp. 493, 494. 
ArTICcLE 427, 
RL RS ee Bad Gysdu paislt Jee oY! ... uty 9) — (perv sale ) 
ade LAI fle y cad 0 St ty kasd, aati yor sriralt goJy Slo Wy! wy 
[ trv amo Lley! 
wane Bssd «wy ala b go urts .., 198 5 .. — ag eee aes wi 2 
Fatawa-i-Kazi Khan, Vol. 4, p, 437; Radd-ul-Muhtdr, Vol. 5, p. 348, 
ARTICLE 428. 
esrem ] — bephe US al see ¥ slew peal OF — ( era tole ) 
[ 1 pe ame Liles! US ule ola esytfolle te9hd — egg amvro LiLo, pis 
woh} — eH WS 9 (59? tt go! Uo and Sho oes J tr) Lx » 
[ ora amie ve ls oat ola ihm j— gaith 


Hamant, p. 469; Fatawa-1-Alamgiri, Vol. 7, p.104; Bahrr-ul-Rayek, 
Vol, 8, p. 528. 
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ArtioLe 480. 
ary ale ws Art wt daddy lola gt Uy) ala rit 5) 9 — (rere sole) 
[ave sme Lloy! US patld ole ,limstts,] — ale leenes! ¥ My JM ad I 
Radd-ul-Muhtdr, Vol. 5, p. 505. 
| AgTIcLe 433. 
BA ye GA Dy AU Ged pI. OT oe — (ere Ble ) 
.,, BAL g dings) , a) MAW... wine, guve jie auss plac ¥... wll ast 
i) sm Vs ie Kaa) sesctee up Slal} Ss? le ow wee GMS ws? ¥5 Las! ey! eewed 
[ vier amie Gib)! LUS IL ole limdtts,] — as dinle 05 ggle Sols aw 
Radd-ul-Muhtdr, Vol. 2, p. 742. 


BOOK V. 
sgt) may 


CHAPTER I. 
bell ds UNI OW 
SECTION I. 
bsl nS y deel oS! 5 J,I) Jawl 
Argticte 435. 
amo dit GUS 5G) 36] —- Jpg... oll ees — ( sre sole ) 
[rea awto XS} WES nels ola cgstelle tgs — por 
— 204 amro Al! US at, le lind 9) ] — al! oo Jp Gaal a! 
[ pre axeo ds.) wid peek ola srrhelle iss 


Kanz-ud-Datatq, p. 392; Fatawa-t-Alamgirt, Vol. 5, pp. 228, 280; 
Badd-ul-Muhtdr, Vol, 4, p. 539. 


ArTicte 436. 
parcltyol J— Slot 5 Eoldt y Lia —Alalis lelarre bi} % 9 (ony sole ) 
[ rra ame 
Durrul-Mukhtdr, Vol. 3, p. 102; Fatawa-i-Alamgiri, Vol. 5, p. 228, 


ABTICLE 437. 
Pit prt ] — Ut eo bas Gaal C0 ry at ob — ( pep sale) 
Lit sande dad US eile ole 


14 
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— pop amdoo bight US SGN! 535] a)  sAyell 02 6489) ove LAH By atl y 
[ rps dae Si) US Cpls ole cs yhelle tei 


Bahrr-ul-Rayek, Vol. 7, p. 811; Kanz-ud-Dakaig, p. 303; Futawa-t- 
Alamgirt, Vol. 5, p. 230. | 


ArricLe 438, 
ogi aly AAR pte 55] — Cle can Gls... diel — (era tole ) 
[ Pepe poy dbo dad} AUS 
HAM wt EF] — y9SBH old cred rey g LUE sly Grd ray alld JU 
[ rea awe dag)! US sil ola 
Kurat-ul-Ayoon, Vol. 2, pp, 307, 308. 


ARTICLE 439, 

Bay eye ally o) y alam la i al yond) Hla dyer 9] — (p19 sole ) 
hs eli eo esle Ue oye le {81 5 yee a als Jamu! shine y — alo 
artic Kel US ib ole gy) tage] — Fauld) b, SSL Ubs y dag! y + Su) 
[rra awtio dy)! GUS yrl& ola cs yrhodle is9'88 — 116 

ae al a ag) gt? 20 yt Bins 5 635) SU Coto Sod wl p@ 9 Mbb ypsdI! 5 
lawl yyylis — pra amt dry! US pcld ode usytkelle digg hs }— ww se? 
[ vg Saeed) CUS wt) ole 
Jawahir-t-Nayara, Vol. 2, p. 14; Fatawa-Alamgiri, Vol. 5, p. 228; 

Fatawu-t-Kazi-Khan, Vol, 4, p. 279. 


SECTION II. 
ArticLe 440. 
Vol... Mot Rend omy ay lado ugdar ¥ at gine wndy yf BLS Gye Cpl col 
ete BF] — Komi! LF OW colt play pin Qyo Kindll on ay ladiio (fas 
dat lif cpeela ala cg ortalle deglis — pre sso Sap ls il dle jLay 
i rrq dip Quo 


Koodoors, p. 186; FPatawa-i-Alamgiri, Vol. 5, p. 229; Kurat-ul- 
Ayoon, Vol. 2, p. 323, 
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Articte 441. 

By ttre | — Legeiio Fyymre Yl wouds boas dogll sym V9 — ( 01 role ) 
[a demto da} lis U ole 

csyrfelle upglis J — leon y Kani} ay laRile dur y paby plive 43.. 3 
[rrq amiio 4;,)) US acld ale 

tJ ola aos & tla ] — Wow g Keni! Uae lati wat w! pytedls we 3 
[rsq amsuo ds) lif 

wsraeld Ueghd] — pyesy Bhp Gye tty yo! 1. pbs low armed uty Um, 
ase &J} US ce ANP coord 593 — paP amo &J} HAS fil) ole 
[ rer - rp 


Jawahir-i-Nayera, Vol. 2, p. 8; Fatawa-t-Alamgiri, Vol. 5, pp. 229, 
230, 232; Hiduyu, Vol. 3, p. 269; Fatawa-i-Kazt Khan, Vol. 4, p. 282. 


ARTICLE 442, 

Uy Lait 131 cyte! yt plied d0 648 Abba) lel» — ( yer sole ) 
Hat US pple» JLary! day: pllo aise jai y alas .So} , dale Jlai) #15)! 
WY Eyglare Ylait Sait hy SAIL gt pdt g Ca) Il 9rd poll! ot pp Ht catty 
tg 6 MN leo yet enty 121 LS jae tly t Ga YALA ob gell ylf 
sl ole Lam Yl aya ¥,3 ]— bay we oe Eity wally fa] US j= Yano US 
[rer -rrt &smkio ba lS wala ola coshelle ds 33 — pre sme kai) US 
a} yAzell Gye Lolo y— deo} Sal ot ule US! worl cg cg cee ly pe? 
on 2331) wt Las g sey! Aly) wit Sg... ently Gye py om) ly wl 5 
dle Cc yfelle slid — wry amo dal GUS pid ole LAM apie 55] — ale 
[ ret amiue GJ) laf pola. 


Kurat-ul-Ayoon, Vol, 2, pp. 320, 325; Fatawai-Alamgiri, Vol. 5, pp. 
231, 232. 


Articye 443. 
Bey LEH flags 208 Yo! Figg? Babs aty oly — ( reer tales) 
oe gh owe gh pment 59 Lis caty oI be aa8 Uaod Dil adi pyonel} dae wy! 
pred ole cg pifalle Wyglid] — pir amio Rey'| QUsjale ole sit yaw! ] 
Ethateke Sr 
Bahrr-ul-Bayek, Vol. 7, p. 312; Fatawa-t-Alamgirt, Vol. 5, B. 228, 
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, Argticte 444. 
— clas y ... eo only! ~ prudy Lo le atyet - Iyt Bit dg — ( 29098 Bolle ) 
Logic omlylS catead gytt pl II ID — Yoo. cts ne — esttll ee Sole UM 243 
UsSs at ow Ge FEI UU GAY GU oy MSN ot Ge OF tot bet 
tis iG ole LED wpe BF] — babe AP 5 Int Gtoal ot atte wirttf 
[ rep rp. awto KaJ| w is on’ REN us Holle gg ae we ed dat 


Kurrat-ul-Ayoon, Vol. 2, p. 335; Fatawa-i-Alamgiri, Vol. 9, pp. 230, 
281; Radd-ul-Muhtdr, Vol. 4, p. 565. 


ARTICLE 4495. 
cx? Seid ytd exe wma Vy slits cell sete cree cud)! dre — (peice sole ) 
Syl Jor QW Nat bel Gpalt Jor ud! OS pt II tow 5... Bayt OS yr 
dla sa—ttelle logis ] — alps dle WAS,i; B13 Kio arty g! aio ent yy afels 
[ rege ttc Mal) US pale 
glass} crag ol 1st dot? PE oe pH 6 ily CHM dale Cree yd} d0 
[rey daniee dag US IU ole Lise!) ah) ] — ye 5} pele abe 
Fatawa-t-Alamgtrt, Vol. 5, p. 234; Durrul-Mukhtdr, Vol. 3, p. 107. 
ArTicLe 446, 
&)\ > els as" yg) Db colt ale Crd) Wee Wi! Heli — ( e184 sole ) 
we OLD e—y eit ool —- 835 siglo wigided! pie Peed} dabor Nat g Aaey g 
lS pol ole gs rselle bg) — Joy amie a BUS eIL ole ised! ott J 
[ rye emo da)! 


Durrul-Mukhtdr, Vol. 3, p.107; Fatawa-i-Alamgir, Vol. 5, p. 234. 
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eee wie 9 1. oe ¥55 Spo w* Bi of eee Fe oeeell eas ( Tl a role ) 
gant ob yb ole Sy—at ] — LIW asl Ja yrs? doa! Gy 
[ Ag - AA amie 
Bahrr-ul-Rayek, Vol. 8, pp. 88, 89. 
Apgticres 555, 556, 557. 
& 20) ~ Jaa ysl ayinadt y ageall G03 » — ( oa - 204 - 000 sole) 
wr) HY oly... oA ge... Lame lai OW ol... (Hint y url! ue UO 
( ite Seti 0) lS pola ota lined! by — amy US 
~ yet che RIS pd g AE — ddd beg Leads & Ot Gly ¥ 
Lav amo pad} US at, ole (oylhst | 
[ aq amie spa)| wT pals ola jlianed d) J — sy! aad, jlet 
Radd-ul-Muhtdr, Vol. 5, pp. 99, 119; Tuhtavi, Vol. 4, p. 97. 
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me By Oye Mie bast FF ale lB! ys Gy! wl gs — ( 00a tele ) 
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Badd-ul-Muhtér, Vol. 5, p. 99; Bahrr-ul-Rayek, Vol. 8, p, 89. 
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Gago Ob 5 daly I oil) SY WAI pons os ) = daly wil We soir poy! be 
imal It leaty yal Be ons aby rhs 9 ay wit We alyd Gam yell g ... wrod 
Bade spall lS at) ole  cylemb ] — wal dy aio ay Ley a yet ley ( api 
| (ar > ar 
Bahrr-ul-Rayek, Vol. 8, p: 89 ; Tahtavi, Vol. 4, pp. 82, 83. 
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Artictes 560, 561. 

w9S4? .., Peed sity... aS sal el? BY (O41 - ate Ble) 
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Radd-ul-Muhtdr, Vol. 5, pp. 101, 102; Tahtavi,'Vol. 4, pp. 84, 85. 
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ate | Crime tie 
Radd-ul-Mubtér, Vol. 5, pp. 108, 109, 110, 111, 112, 113. 
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Rudd .ul-Muhtdr. Vol. 2, pp. 694, 695, and Vol. 5, p, 105. Futuwa-i- 
Alamgtri, Vol. 2, p. 166. 
Articie 566, 
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Radd-ul-Muhtdr, Vol. 5, p. 105. 
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Agrticiss 568, 569. 
cy? poh os well é& fet cot ... OU lan ¥y—( 04t- ata sole ) 
Let poli Usd 130 soe dail st oS ISS... peal nk I, Hr sda ey 
GMI EF yl ole jUnslisy ] — agle Updo tote oS yl Harti 
{ 194-140 amie 
Radd-ul-Muhtar, Vol. 2, pp. 695, 696. 


Articte 570, 
11 Yt dun alt IE lged FG yt sll alo dylgr cal — ( ave syle) 
eID leony YU oly... amt ete Suds ool, WI Qolety Wl gyi Hldo 
tr oe 88 bold IT pins condi g 2. ll LY, ML (ets ple digele 6 
Cosea- age cms Gb CUS BU ole jlimtto, ]— cally Sell plat 
Radd-ul-Muhtér, Vol. 2, pp. 695, 696, 


CHAPTER V. 


Ogi)! pha! 3 Lpeléll ail 
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[ ren amo gitelt CUS SIU ole jlimstioy J 
Radd-ul-Muhtdr, Vol. 8, p. 358. 
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7 e [ Pen smo 
Radd-ul-Muhtdr, Vol. 3, p. 358. _— 
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AgticLe 573. 
ame SSL 0 ay a St po) 11 My 0. cal en: — ( over tale ) 
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Radd-ul-Muhtdr, Vol. 3, p. 358. 
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wr de) cecal ne elf a Ga je ld... abe) Bitsy .), glad) ape das 
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Rudd-ul-Muhtdr, Vol. 3, pp. 359, 361, 
ARTICLE 575. 
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Radd-ul-Muhtdr, Vol. 3, p. 359. 
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Radd-ul-Muhtér, Vol. 3, pp. 360, 361. 
Articte 579. 
ww” a wl! ays w* wy alle pnd... Byer pom wim — ( ove sole ) 
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Fath-ul-Kadir, Vol. 2, p. 809 ; Radd-ul-Muhtér, Vol. 3, pp. 3, 361, 362. 
Artricte 580. 
lS yo Sy Pe Lm, sal g! ... allem le uty —— ( on- sole) 
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Badd-ul-Muhtdér, Vol. 3, p. 61. 
ARTICLE 581. 
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Pa a. 
Acceptance— . 
declaration and, essential in a valid marriage — sxe ee 4 
words of proposal and, of marriage by and before whom to be made __... 5 


declaration and, of marriage where both the contracting parties are 


present ... oe ses ses see oe , 6 
not to vary from declaration in contract of marriage <3 ss 6 
tacit, of executorship ix equivalent to express acceptance an .. 24 
how such results at Sa ea ai . .. 204 
Access— 
of husband to wife during Zddat ie Me vs . 133 
Accident— 7 
not affecting virginity of a woman cae a re Pers 
Account— 
of mesne profits of property held by wife in lieu of dower... .. 46 
Acknowledgment— 
of a woman as wife when proves the marriage ae ies Sx 
as wife must be distinct and unmistakable es ae .. &9 
of child of one’s dead and disowned son valid oe ses .. 189 
of child of one’s dead and disowned daughter invalid ie = 89 
of paternity, filiation and fraternity . 192 
of a child of unknown parentage asa son .. ee 2 ... 198 
of a Mahomedan child : effect of e es . 196 
by father renders the son or daughter a ieidiaiaes child nna: heir w. 197 
of a person as daughter means a legitimate daughter r .. 197 
of a child as son gives the child status of a son... ; ... 197 
doctrine of, not applicable when paternity of a child is haus . 198 
when has the effect of legitimation oe = : ... 198 
by a woman, neither married nor observing Idaat, of a child of un- 
known parentage as son aie ais wee sie --- 199 
of aman of unknown parentage as Gentes vee bgt ... 200 
of achild of known parentage not valid — os .. 200 
of a foundling as to ita paternity ies a ... 202 
of a debt during last illnessin favour of a person not heir valid ... 290 
of a debt in favour of an heir when void = ast .. 296 


AR, IML 20 
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Page. 
Acknowledgment—concid 
of a debt in favour of a wife during last illness .. «(OD1 
of a debt by an heir due by the deceased is binding upon such ale 307 
Actsa— 
XLV of 1860 (Penal Code), Chap. XVI 117 
: 8. 79 116 
sa. 493, 494 80 
VI off: 1871 (Ben. Civil Courts) bad ne ae 323 
'  , 24 ss 343, 325 
of 1872 (Evidence), Chap. IIT 88 
en. 2, ch (1) 395 
a. 54 ay se 198 
aa. 19, 60... 7” dss . 44 
8. 108 ae hes ... $22, 325, 326 
x, 112 = 185, 190, 192, 193, 194 
Ill sof 1872 (Special Marriage) q7 


TV of 1872 (Punjab Laws), s. 5 


IX = of 1872 (Contract), 8. 1) : ase . 4,31 


2 


, 34, 315 


a. 12 314 

as. 13, 14 32 

s. 18 a e .. 87 

s. 19 as ee 39, 86 

a. 73 is 69 

as. 128, 140,145 |... 64 

s. 186 i 35 

a. 190 oe oe sits 35 

8, 196 _ ‘< .. 86, 84, 86, 87 

nr. 197 87 

a, 198 315 

as, 226, 227 36 

Ik 3 of 1873 (Mad. Civil Courta), a. 16 2 
X —of_- 1873 (Oaths) 186 
a, 12 ds; a “2 ...66, 88 

1It of 1874 (Married Women’s Property) bed 2 ~-. 61 
1X 3s of: 1875 (Majority), 5.2... ses s au 5, 31, 318 
a. 3 os 318 

XX ~~ of: : 1875 (Central Provinces Laws), 9.5 2 
I (B.C.) of 1876 (Registration of Muhammadan Marriages ‘eve Hivoreen) 2 
XVIII of 1876 (Oudh Laws), 8. 3 9 
a. § . «=. 48 

XV of: 1877 (Limitation) . WM 
Arta. 34, 35 w- 122 

Art. 108 sai 44 

Art. 104 45 

XII oof 1878 (Panjab Laws Amending), s. t 2 
IX of 1879 (Central Provinces Laws), s. 3 301 


QENKRAL INDEX. | 477 


Acta-—coneld. Page, 
Vsoof - 1881 (Probate and Administration), Chap. VI, VII ... we «C1 
Ohap. XIII se 301, 313 
s. 3 . AO 
rn. 4 203 
s. ee 3038 
sa, 146, 147 ses 31 
IV of 1882 (Tranater of Property), Chap. VII 242 
: Chap. VIIT .. 238 
x. 122 “an 242 
s. 129 a 250 
s. 131 259 
XIV of 1882 (Civil Procedure), s. tt 122 
x. 111 113 
se 260 wus 122 
XI oof: 1887 (Bengal, N.-W. BP. and Assam Civil C akin a. 37 2 
XE of 1889 (Lower Burma Courts), 8. 4 of a 2 
VI of 1890 (Guardian and Wards), Chap. ITT... os 2, 232 
s. 7 319 
aa, &, 24 210 
Vo soof TSO8 (Criminal Procedure), 4. 488 ; 12 , 91, 95, 182, 188 
#. 189 100 
VI of 1900 (Lower Burma Courts) sae cae 2 
statutes and, applicable to Mussalmans in India as to their personal law 
on marriages aos 2 
Addition 
to dower i + | 
wife’s right to, made to dower 52 
Administrator -- 
power of, to provide maintenance for relation of a missing person 521 
Adamission— 
of a debt by executor void F «. 30 
Adolescence— 
age of, how fixed zs * 318 
Affinity— 
marriage legally prohibited for reason of void .. 7 
Age— 
at which custody of boy or girl ceases i : on 216, 217 
of reason and adolescence how fixed 218 


of puberty how to be determined 


418 
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Agency—: 
in marriage eee Nae a ae 


Agent— 
declaration by, where parties are legally competent 
parties in marriage to appoint, when allowable 
appointment of, for marriage how made 
authority of, may be express or implied ... 
delegation of authority by, to third party 


obligation of, authorized by woman to give her in marriage 


not responsible for dower unless guaranteed 
contract of marriage by, when binds principal ane 


remedy of, to realize guaranteed dower paid to the woman ... 


enforcement and consequence of contract by a 
how far principal bound when, exceeds his authority 
marriage contracted by, when valid or as 
marriage by, when no woman mentioned... site 


Page. 


34— 36 


a 
4 


3 
5) 
i) 
ah 
a) 


SL 


marringe by, authorized to contract for one woman only but contracting 


for two by single contract —... ove 


marriage by, to two women by two successive contracts 


marringe by, to a woman specified 

dower settled by, when not so authorized eee 
contract. of marriage by, authorized by women 
linbility of, for compensation in AAula repudiation 
power of, appointed by a missing person... 


Agreement— 
when parties to marriage may retract 
written, not constituting a contract of marriage 
written, only a mode of proving it 
whon maintenance fixed by mutual Sy 
when a hired wet-nurse may be compelled to renew her 
between father and mother as to child’s maintenance 


Aieni-- 
See Bibliography. 


Al Fatiha— 
reaiing of, not sufficientito constitute marriage sie 


Alteration— 
in wife’s maintenance _ oe 


Amount— 
rules regulating, of wife's maintenance 


Apostasy — 
separation on account of at ad 
where both the husband and wife are Muslims 


£ 
a 
x 


a. 86 
168 
a 8 


184 
207 
pets 


1U0) 


TOU -104 


172—174 
172 
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Apostasy — conel:d. 
judicial decree not necessary in separation for 172 
legal effects of such separation... eae - sine sear AG 
separation for, only creates a provisional ardhibitien aa ave 272 
where takes place after consummation of marringe es 73 
where precedes consummation of marriage ree ee 173 
wife's right to dower and maintenance in such a case at 173 
wife's right to inheritance from husband where he dies before expiry af 
Iddat... ses . ses sia Y73, 274 
husband's right to inheritance 16h wife whee she dies before expiry of 
her Jridat 274 
when he cannot so inherit was 274 
Appendix — 
containing Arabic texts from the original works _... ms $l 47d 
Appointment— 
of agent for marriage how made 34 
Arbitration— 
as to disputes between husband and wife aki ie wo» =116 
Assent— 
by an heir once given to a legacy is irrevocable 274 
effect of, by heirs who are not legatees... a dias iy fv 
of heirs where not. necessary 276 
by heirs during testator’s lifetime void nes 276 
Aunt— 
marriage with, when not valid hae asa 18 
Authority — 
marital... 50% ae as he 114-117 
of husband in respect of wife's araperty es es 4 
of husband to compel his wife to follow him on a journey rae 2 ts) 
of husband to punish his wife in moderation for her fault —... 115, 116 
where wife exceeds her, inthe number of repudiationn sa .. 149 
of a person sheltering a foundling to use property found on it» person for 
its maintenance —... ve one sue ae » QW? 
of a person sheltering a foundling to receive gifts and remuneration made 
in its favour bt vale es he én -. B22 
paternal... a ee wee ae 231-240 
of father over his child nhs ie me bee 231, 2A2 
extent of such - bas sig Os ss .. 232 
of father to deal with his child’s property in is 232, 233 
liability of a minor for acts of a person having no, to act as hin guardian 235 
of ade facto guardian to alienate minor’s property for legal necemity 
and for his benefit ve aes eee 25 
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Page. 
Authority—coneld, 
of father to buy or sell property from or to his minor or incapable 
children 237 
of father as paskdten: to deal with his child's yoois by way “of joan or 
security , 237 
of father to lend, oecow or siaks a gift « of his minor child’s property 238 
of a poor father to sell his absent child’s property to provide maintenance 259 
Awarda— 
of maintenance of daughter-in-law ayainst her father-in-law: com- 
petency of court in as 
Bahrr-ul-Rayek— 
See Bibliography. ° 
Bain repudiation— 
See Repudiation. 
Bait-ul-mal— 
or public treasury .. 2 = - 203, 2U8, 284 
Beauty— 
payment of dower where wife's, is stipulated for... 39 
Bengal Civil Oourts Act— 
See Acts. 
Bequest— 
by a lunatic void 273. 
by a minor void 273 
conditions of a valid 273 
of a prodigal when valid ve és 274 
of testator’s whole property to a single person when valid 274 
by a poraon in debt when valid 275 
in favour of an heir when valid pore 275 
exceeding one-third of testator’s property when valid 276 
limit of property to be given by : 276 
of leas than one-third of property es fie 
when huaband and wife can make, to each other... 278%, 279 
in favour of some to the exclusion of other heirs inode latter’s 
consent . igi pee 279 
in favour st @ person causing death of testator 279 
in favour of a child in the womb 279 
validity and employment of charitable 230 
difference of religion not affecting a sus 281 
time for accepting a Ses 2 a Zt 
revocation of a, how made Sed 282 


denial of a, not constituting revocation 


232 
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Z age. 
Bequest—concid. 
liability of testator for loss of object of, while in his possession 2a 
right of testator having beirs to a 282 
consent of heirs regarding a, to a stranger ae 233 
of one-third property to two persons one of whom dead or missing .. 284 
of a specitied sum while there is a debt against the estate .. 28s 
of use and produce of property to a limited period she 2H -~ 288 
of right of residence in or rents of a house 286 
of use and produce of immovable property 236 
of usufruct to one and property to other person 288 
of one-third of property valid 289 
in favour of wife during last illness pa 1D | 
Bibliography — 
of works in the original Arabic lv 
Birth— 
or identity of child how proved 104 
where a inarried woman claims to have yiven, to a vhild . 108 
proof of child’s . ‘ ay aa ns 1P4— 201 
child illegitimate by, how becomes legitimate 196, 19s 
Burden of proof— 
where depositary or debtor provided maintenance ie 109 
as to marriage where there is a clear and open declaration of paternity 196 
Cc 
Care -- 
right of, and custody of girl-wife belonge to her mother 33 
right of, und custody of girl-wife belongs not to her husband ‘ 
Oases— 
table of, cited xli 
Central Provinces Laws Act-- 
See Acés. 
Oeremony -- 
neither writing nor religious, necessary to contract a valid marriage H 
Charitable bequest -- 
See Bequest. 
Oharitabie gift-- 
See Vifts. 
Chilad— 
given in marriage when can ratify or repudiate it .. Aa ses 5 
compulsory power of father and grandfather to give, in marriage 26 


religion of, born of marriage between a Muslim and a Christian woman 
or a Jeweas 


vis 
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Page. 
Ohild—contd. 
to follow father’s religion aa gis bei Se . 75 
religion of, when husband or wife embraces Jslam ... ‘is as 78 
futherless minor, not bound to embrace Jslam oot _ . 48 
legitimacy of, born of void marriage a . zs 83 
liability of wife as to suckle and maintain, in Khula cava 163 
when wife may keep her, born of dissolved marriage oF .. 164 
right of husband and wife as to custody of Kee "i 164, 165 
maintenance of, in Khula repudiation _... gs 165 
paternity of, where born in full months from date of valid marriage ... 185 
paternity of, where husband denies its legitimacy Ses .. 186 
when a husband can disown a ... ed ae . 187 
cases where a, cannot be held sllepitimate ls Se4 ... 188 
legal status of illegitimate a big =F ; .. 188 
acknowledgment of, of one’s dead and disowned son me .. 189 
acknowledgment of, of one’s dead and disowned daughter sa: ... 189 
paternity of, born toa young widow as a an .. 193 
paternity of, where wife claims to be pregnant when repudiated ... 193 
birth or identity of, how proved 7 ae es .. 194 
paternity of, born within two years since repudiation or hushand's death 194 
where a married woman claims toc have given birth to a Me . 394 
proof of birth of ae Nee = exe i 194 — 201 
acknowledgment of a, of unknown parentage ar son a .. = 195 
right of, acknowledged as son to maintenance, &c. ... me . 195 
an antenuptia], illegitimate ... ane ae as . 196 
born out of wedlock illegitimate ae a a .. 196 
iNlegitimate by birth how becomes legitimate “es ae .. 196 
effect of acknowledgment of a Mahomedan és ms . 196 
acknowledgment by father renders the son or daughter a legitimate, 
and heir a ae ee one ‘et .. 197 
acknowledgment of a, when valid sea sae a .. 197 
presumption as to legitimation of a, how made see oe -.. 197 
doctrine of acknowledgment applicable where paternity of a, is known... 198 
acknowledgment hy a woman neither married nor observing Jddat of a, 
of unknown parentage az son ; Sin ee . 199 
rightand liabilities of a, acknowledging a man as father , a woman 
as mother aes we tas ie ee ... 199 
of known parentage cannot be validly <uknowiednea = .. 200 
cases where a mother is bound to suckle her, herself Pe 704 
duties of parents towards their ; ces x, 2 
liability of father to provide a wet-nurse fe suckling of Me .. 05 
where mother entitled to remuneration for suckling her bs -. 205 
remuneration where mother engaged to suckle her .. ae .. 206 
right of mother to custody of her as .. 210 
wife’s right to remove, entrusted to her custody dees and we Iddat_ . 219 
father’s duties towards his re dst w. 220 
right of custodian to remove, without father’ 8 speeat ee ... 20 


maintenance of parent by ves se vies Ae 298 — 299 
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Child-—concid. a 
when can rescind contract made by its father ay ss . 296 
when can cancel sale made by its father ... ede as cw ae 
bequest in favour of, in wonib ... oe ath a .. 279 


custody of—See Custody. 
maintenance of—See Maintenance. 
maintenance of parents by--See Alainlenance. 
paternity of—See Paternity. 

See also under Foundling. 


Christian (s)— 
contract of marriage by a woman of Shiah sect with a, not valid .. BO 
foundling when discovered ina quarter exclusively inhabited by Jews or 201 


Christian Woman - 
marriage of Muslim with, when lawful... ae Es 0, 74 
witness necessary in such marriage = ke ies -» T4 
evidence where, denies the marriage “ie 58 ats . 74 
right of Muslim already married to a Muslim woman to marry a 7 
how to be treated when there is a Muslim co-wife ... a 74 


validity of marriage where a, married to a Muslim huosband becomes a 


Jewess i es ia as . 
religion of children born of marriage between a Muslim and a 75 
dissolution of marriage where husband of a, turns Muslim... . 47 


power of judyze to dissolve marriage contracted by a, while observing /ddat 78 


Oivil Courts Acts— 
See Acts. 


Civil Procedure Code - 


See Acts. 
Olaim— 
where two persons lay, to afoundling —... d = . 203 
Clothing— 
quality of, how determined ds 2 “s . Hid 
price of, how and when payable wht us ae .. 104 
where wife can claim a new it -_ ses 104, 105 
and lodging of wife ve 104 - 107 
Cohabitation— 
effect of marriage cancelled before, or any eqnivalent act .. 44 
as hushand and wife ix» evidence of marriage ; aie aa 14 
with wife when can be enforced ys si .. ts 
right of wife to refuse further ... oe fa 118, 119 
Companion— 


where huaband bound to provide a, for his wife ce ae . 106 


464 GERENKRAL INDEX. 


Compensation— 
repudiation with, irrevocable ... ‘ed 
amount of, necessary in Khula repudiation 
fit subjecta for, in Khula repudiation 


Khula repudiation with or without, when equivalent to 


repudiation ee = 
proposal of Khula repudiation in consideration of .. 
effects of Khula repudiation with 
effects of Khula repudiation without 
where dower is, for Khula repudiation 
linbility of wife whore articles of, perish before delivery 
in Khula repudiation in respect of minor 
in Khula repudiation when payable 
in Khkula repudiation where marriage void 
liability of ayent for, in Ahale repudiation 


Conditions - 


requisite for a valid marriage 


Oonditional repudiation 
See Repucdiation. 


Oonjugal rights— 
when an action for restitution of, may lie .. 
snit for restitution of, when not maintainable 


in a suit for restitution of, where defence being non-payment of exigible 


dower 


question of jurisdiction in a suit for restitution of 
limitation in suit for restitution of 


vee 


Consanguinity — 
marriage legally prohibited for reason of, void 


Consent— 
to a marriage essential to bind the party 


Page. 


irrevocable 


138 
160 
160 


160 
160 
161 
162 
162 
163 


165, 166 


een 


16s 
168 
168 


--l4 


116 
1t9 


121, 122 


of mother in marriage sufficieht in case of apostasy of father 


of adult woman essential in marriage 

of virgin as to her marriage how expressed 
of adult woman how expressed : 
silence does not amount to, in adult woman 


validity of marriage contracted by invalids without guardian’s 
repudiation by mutual, of husband and wife in Khula form 


right of custodian to remove child without father’s 


Consumptive-.- 
gift by, valid se ei 


Continence— 
when a vow of, effects an irrevocable repudiation 


122 


i 


220 


289 


139 
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Page. 
Contract — 

of marriage with widow when not lawful " se " 4 

written agreement not constituting a, of marriage but euler a mode of 
proving it ans ne - bbs es 3 
marriage isa civil... ) & 
acceptance not to vary from wadiavatien in, of marriage (3. 
qualification of witness present in, of marriage & 
of marriage when both parties Mussalmans ; - 7 
of marriage before witness asleep or intoxicated not valid. ads T 
when written, necessary in marriage and when not ig s 

no reservation of option of seeing each other or imposition of uny 
other condition in, for marriage dea is . =6 


for marriage with stipulation for beauty or virginity in woman and for 
total absence of malady or intirmity in man: contract valid and 


stipulation void —... ; : : il 
of marriage between cowie woman and ee ee ee ste 1g 
of marriage by a woman of Shiah sect with a Christian not valid 20 
validity of marriage-, by next nearest relation the nearer relation being 

absent... ny i _ 4 aa 24 
of marriage where there are two relations of the same degree 2 
right of ward compelled in marriage to cancel, at puberty —... “ 
of marriage by ugent when binds principal an ¥ 35 
enforcement and consequence of, by apent 36 
question for marriaye to be considered when, made ee . 
proof of verbal, as to large amount of dower allowable | . 41 
valid where unlawful things settled as dower des aig 42 
simple, of money payment for dower not necessarily giving right to wife 

over hushand’s property ee oie oe 45 
valid, of marriage vives wife right to her dower a . 45 
marriage with two sisters under one, when void & a SU 


separate, by separate guardian for marriage of the same ward: vali- 


dity of ... ihe — see - .. 8d 
of marriage by agent when binding on his principal 85, 36 
of marriage by agent authorized by woman ee . 86 
by wife when valid... out | ee _ 2 
what a Mahomedan matrimonial, involves see - 121 
remuneration for suckling equivalent to a, for hire | 206 
when a child can rescind, made by its father 236 


Contract Act -- 
See Acts. 


Cost - 


in regard to custody of a child ¥ 215. 


Oriminal Procedure Code — 
See iris. * 
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, Page, 
Crippled — 
maintenance of, persons wal zon om 228 
gift by, persons valid a — 288 
Orops— 
right of legatee to standing, of land bequeathed 287 
Oustody— 
right of care and, of girl-wife belongs to her mother and not to her 
husband ; ne oe - = - oo 
right of husband to recover his child-wife from, of ise mother 684 
right of husband and wife as to, of child ube eA 164, 165 
of child, right of mother to the bes - 210, Dit 
when mother forfeits the right of 211 
~—w—s—=— Fight of repudiated wife to the ... 210 
-—— right of guardian to the 210 
-——~—~-—=—=- where change of religion apprehended ... ph | 
qualification necessary to exercise right of, in respect of child 211 
right of, in respect of child how forfeited 211 
mother's right of, in respect of child on marrying a stranger .. on Fe 
of a girl, an issue of a Christian marriage 212 
dliscretionary power of court regarding, of child discussed —... ae. ENS 
right of divorced mother regarding, of her daughter ee 212 
right of guardian against mother as to, of illegitimate child... 212 
preferential right of mother to, of her married infant daughter 213 
persons entitled to, of child in default of mother 213 
woman preferred to man in, of child sue 213 
of child where there are no male paternal or asab relations ... 2i4, 215 
where a woman refuses to take, of child 215 
costs in regard to, of a child os ~ 215 
where mother not entitled to remuneration for, of her child . 216 
of child where both father and child without means 216 
age at which, of boy or yirl ceases we bs 216, 217 
where mother is proper person to take, of child... 217, 218 
bad character and manner of life disqualify a woman to take, of 
her minor sister... fc ay A a .. 218 
of minor wife belongs to her mother notwithstanding contract against it 218 
wife's right to remove child entrusted to her, during and after Iddat 219 
Oustodian— 
right of, in respect of child ae ‘ea 219 
right of, to remove child without father’s consent 220 
Custom— 
in considering equality serves as a guide age 39 
reference to, necessary only in case of prompt dower mag 42 
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Page. 


Oustom— concld 
where, fails reference to be made to status of woman as to amount of 
tixed dower Bee “es ae is 
as to payment of dower a one ius 
local, to serve as guide where chavo is a dispute as to marriago-outhit 


Darul Islam -- 
what is signified by 


Daughter-- 
yviven in marriage by father cannot annul marriage on coming of age ... 
witness necessary when a father gives his adult, in marriage 
witness necessary when a father present at the marriage of his minor 
Inurriage with, or mother of a wife when forbidden by 
power of father to remit dower settled on his... Sie oes 
liability of father for maintenance of his adult unmarried .. 


Deaf man— 


cannot act as a witness to marriage 


Death -- 
wife’s right to inheritance in case of husband’s, while observing Jddat ... 
of wife during /ddat entitles husband to his share in her estate ae 

paternity of child born within two years since repudiation or hus. 

band’s... ees wi oe eee ese 


remuneration for suckling not lost by father’s ves see 


Death-bed gift —- 
See (ift (s). 


Debt (s)— 

widow’s claim for unpaid dower is a, payable pari pussu with other 
debts 

for maintenance 

inaintenance payable before 

maintenance where treated as a - ’ 

for maintenance where not subject to law of iwientisa 

maintenance judicially decreed remains a, against husband Say 

Ahula repudiation cancels all, arising from dissolved marriage 

suit for, in Ahula repudiation Be ee a 

appropriation of wife’s, towards amount of child’s maintenance 

limitation as to, for maintenance decreed by judge... 

for maintenance when extinguished aes Sha re 

bequest by a person in, when valid a sod oes 

against estate of testator while he bequeaths a specified sum _ . a 

acknowledgment of a, during last anes in favour of a person not 
heir sus we Ls ove ae 


78 


aw 4 


17 
62 


155 
58 


lus 
207 


47 
110 
110 
lly 
1tl 
1k2 
161 
162 
166 
226 
231 
275 
285 
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Page. 
Debt (#@)~—coneld. 
acknowledgment of/a, in favour of an heir void we ae ... 290 
acknowledgment of a, in favour of wife during last itness —... .. 21 
release of a, in last illness when void re ie ae - 291 
when takes precedence over a Jegacy i bi - . 202 
that cantot be validly paid during last illness ses _ .. 2p2 
executor’s power as to, due to the estate ... sue ee 306, 307 
admission of a, by executor void sie < .. «807 
acknowledgment of a, by an heir due by the deceased is pinnae upon 
such heir ewe eet sy igs .. «=3O7 
executor’s sea pounibilie? for paying, against deceased's estate... ... 308 
Declaration— 
and acceptance essential in a valid marriage se me S 4 
for marriage by whom may be made oy ea gs ee 4 
by agents where parties are logally competent or cer sae 4 
by guardians when contracting parties are minor or legally in- 
competent. La: ae sc aay re ie 4 
acceptance not to vary from, in contract of marriage ae 4 
and acceptance of marriage where both contracting parties present. 7 6 
on oath for settlement of dower hee = aoe ... 66, 67 
in care of dispute as to intention with which sums or movable effecte 
advanced aRe ae oes bcd eo . 69, 70 
effect of wife’s, regarding repudiation _... ane sa ... 47 
of executor on oath sufficient as to his actr o tas ee 309" 
when such, is not sufficient... bos es ee .. 30 
of executor as to his expenditure when may be accepted be .. 810 
Decree — 
dower fixed after marriage hy judicial ... - os . ol 
for recovery of wives o wat sue soe §=122 
for restitution of conjugal rights oe ak - we 122 
necessity of a judicial, in Aula repudiation oe ge ... 160 
Deduction — 
to dower when to be made ate 6s oa se . 68 
Deed— 
of settlement covering property not in possession of settlor —.. ... 42 


of gift. See Gift («). 


Deferreda— 
division of dower as prompt and aie ude ee -. 42 
limitation regarding suit for, dower e aa ... 45 


revocable repudiation renders payable the, part of diwes still due from 
husband vias aes * ao _— ae 136 


age 
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Deferred dower— 
See Dower. 


Dispute— 
settlement of, between husband and father of child-wife as to wife's 
condition 
arbitration as to, eease Kaaba and wife 116 
as to the expiration of Jddat i iia aa we 188 
as to fitness for management when minor attains majority... 3t2, 313 


33 


Dissolution of Marriage— 


where judge to pronounce 


76-79 
See Marriage. 


Divorce (Talak) 174 -- 158 


Donatio Mortis Causa— 


is void and of no effect 
not effectual as gift 


eee re . oe 


red) | 


Donee— 


right of, as to gift. Seo (ift (8). 


Donor 
right of, in gift. See (ift (e). 


Dower— 


marriage without settlement of, valid ; 7” 
fixation of, before marriage not necessary in Mencaeani aw 7 +) 
widow's possession of property in lieu of, for marriage 

right of widow to claim the balance of, for marriage a 

right of father todemand and receive prompt part of, on behalf of child. 


wife es oe ick ; one fi ae, % 
agent not responsible for, unless guaranteed a .. 35 
remedy of agent to realize guaranteed, paid to the woman _... . of 
limit as to amount of.. sie nie sii pe 4n 
Shiah and Sunni Aoatsine as to amount of 40 
Mahomedan law as to limit of . -. 40 
law regulating 40-- 73 
time for fixing the amount of...... jas sk ~~. 41 
where stipulated as excessive with reference to Kashani means > | 
cause of stipulating high ea = ‘es ~. 41 


proof of verbal contract as to large amount of, allowable ow. 41 
of what it may consist . oe or 2 | 
may be divided as prompt and deteried’- ee 42 
property given toa wife as, no tis: can without her Ss soasiaalsu be 
‘given to another wife dee aoe aoe nF we «= 4. 
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Page. 
Dow er — contd. 

where property given to wife in her, without being specified .. .. 42 
settlement void and contract valid where unlawful things settled as 42 
things that cannot be subject of o “4 ie ... 42 
where property cannot be made subject of ie .. $2 
when a, to be considered as prompt i - fe aw «6.488 
when payable on demand ‘ata <8 re . 43 
exigible, when claimable ioe ot bad = 648 
reference to custom necessary only in case of prompt oa .. $3 
status of woman for determining ip ee 5 = 48 
principle as to payment of ae ars . £3 
where no specific amount of, declared exigible ses ae we «=«s: 48 
when deferred, can be demanded eet a - 44 
presumption as to... aes =e 7 on a 2 | 
wife’s lien on her husband's estate in lieu of — - .. 44 
lien of Mahomedan widow for balance of... ae és . 44 
rutention of possession until, satisfied ins si sts . 44 
limitation for suit to realize prompt er i is = 44 
priority of widow's claim on her husband's property in lieu of .. 44 
time when wife's right to, is acquired ad . - «=o 40 
retention of possession until, paid 45 
limitation for suit torealize deferred 45 
right of wifeover —... 4 nate bd aes 45 
wife’s claim to full amount of, discussed ... 45 
. 


simmple contract of money payment for, not necessarily giving right to 


wife over husband’s property - ues 45 
suit by widow against estate of her late husband to vanlize ae 46 
lien for, is a personal right ode aus ag ove 46 
validity of gift of immovable property in lieu of 4G 
right of widow to, in personal and does not pass to purchaser of 

estate =... re eae ae ae a = 46 
account as to mesne profits of property held by wife in lieu of ww. «6: 468 
widow's right to take possession of her husband’s real estate in lieu of ... 47 
widow’s right to sell property in possession in lieu of _ 47 
widow’s claim for unpaid . Ai ae she ; 47 
marriage presents not to be counted iu Heu of sa se | (47 
widow's possession in Heu of... es bed _ . 47 
Punjab Code as to payment of .. — as eat .. 47 
claim for, is not as high as a mortgage... s ae .. 48 
obligation of husband to pay full amount of -. 48 
excess of, though improper not prohibited by law 48 
amount of, how recoverable aye o va 48 
cases where wife entitled to proper = " .. 49 
position and dignity of bride regulates... ae, ‘As -. 49 
wife's proper, how to be determined or i sa -. 49 
witness for determination of proper aes , ve a 30 
sworn declaration of husband for determination of, when necessary ... 50 
woman married without, entitled to proper dower ... us 50 
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Dower —cont. Page. 
right of widow to, where there is no deed to that effect _ “ee . 8 
obligation of husband for, fixed after marriage by mutual beeserasans or 

by judicial decree ... wah “5 sei . 6 
additions to bas a me : a .. 61 
evidence to support claim for ve wi zs eee) | 
power of father to remit, settled on hia daughter 51 
power of adult wife to remit, in her husband’s favour ; . 82 
right of wife to remit her claim to aps ahs Sas .  §2 
waiver of widow’s claim to f2 
cases where full, is due and payable _ hae 3 .  §2 
wife’s right to addition made to a2 ia ve Ga. oA 
wife’s right. over whole, once perfected never forfeited sa e 53 


right of wife to, and its increase where repudiated before consum- 


mation of marriage ... 54 
right. of wife to dispose of , . 54 
where only half the, claimable of the kasha _ ans .. 88 
where wife entitled to stipulated ro, sas or 55 
where wife in lieu of, entitled to Afutah ... ats sie - ) 
where wife neither entitled to, nor Mutah oes am ioe 
payment of, where wife’s virginity is stipulated for dae .. & 
payment of, where wife’s beauty is stipulated for .. es 59 
where huaband is bound to pay stipulated or proper 5 .. 60 
persons who may receive, for or on hehalf of «a minor ve = =—6 
power of executor to realize... ee a ~ ... 60,61 
is wife’s sole property aes ah 5 .. 61 
right. of husband in case of gift of, by wife oe aig ww. «=s«s BW. 
wife not to be compelled to relinquish her a $s .. 62 
suit for, by heir of widow or aor ae ; .. 62 
right of widow to demand her, from hushand’s heirs ee a 63 
suretyship in sais ae ok nie Se .. GB 
loss and consummation of _ oe ths see .. 83 
wife’s claim to ie - As ie ... G8 
where guardian may stand wisely for... ye ie ... 68 
where father liable for, in respect of minor 64 
where wife cannot claim, either from husband or wicety _. 68 
custom as to payment of ae oes coe was ... 68 
wife’s claim in respect of, which is lost... re on . 65 
disputes relating to see oe i. 65-—73 
wife's claim to prompt, after Ger surrender to her hashand .. 65 
judge how to decide a dispute as to sah ea .. 6 
dispute as to, if arises after repudiation but ctiee: cousiamalion oo. §=—s OK’ 
basis of settlement in case of dispute as to amount of oe. 
when Mutah due instead of _.... bags Pe .. 66 
declaration on oath for settlement of bigs oe 66, 67 
procedure as to settlement of, where both parties dead nee «- = 6 
when proper, in full to be paid to wife... — bes -. §«©6T 
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Dower—concid. 

deduction to, when to be made ee eh 

return of gift of, advanced with a view to marriage 

purchase of marriage outfit from sas tne 

in marriage of two sisters if cancelled behets or after consummation 
marriage ea - “4 

where one of two sisters establishes priority of fee Marriage 

marriage contracted without, being settled 

settled by agent when not so authorized 

cancellation of marriage unless difference of, made good 

in Xhula repudiation : 

where a compensation for Khuta Sepadintion oe sia 

in Khula repudiation in respect of minor ae 

right of wife to, when apostasy takes place ais consummation 
marriage : - ae 

where marriage dissolvea on the chads a fosterage 

gift in lieu of—See Gist. 


Durrul-Mukhtar— 
See Ribliogranhy 


Duties -- 
of hushand towards wife— 
as to maintenance . 
» cohabitation . a 
» equality of treatment where several wives . 
.. obligations of such equality 
» partitioning his nights ... ee ove = 
». whether such partition necessary when on a journey ... 
.. when he is ill 
+ treatment TP 
of wife towards her hushand sia pacient of oe dower... 
of parents towards their children 
of father towards his child 
of children towards their parents 
of executor ee ee bss ies 


Dwelling— 
where hushand bound to provide his wife with another 


B 
Bfrect— 


of ratification as ae és 

of conditional repudiation x 

of suspended repudiation when ceases... ate 

of husband’s oath as to repudiation when ceases . iss 
of wife's declaration regarding repudiation es ee 
of irrevocable repudiation during husband's illness bes 
of Khala repudiation with compensation ... ad ses 


Page. 
68 
69 
ser 44 
of 
we «=o. 
ww «=—s«B 
. 81 
85, 86 
. 8 
161, 162 
ws 162 
165, 166 
of 
173 
209 
91—94 
w 9 
92. 93 
92 
92 
. 98 
93, 94 
95—113 
.. W7 
204 -—228 
226—229 
293 —313 
105 
36 
145 
145 
146 
147 
155 


161 
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Bffect — ~oneld. 
of XAula repudiation without compensation ei sak 
of Khula repudiation offered by wife during last illness 


of separation for impotency 


of separation consequent upon oath of iia sa owe 

produced on acknowledgment of a child as son she fa 

of acknowledgment of a Mahomedan child aie ore 

when acknowledgment has the, of legitimation sea “as 

of sucking regarding prohibition to marriage ae ies 
BEmployment— 


right of father to set his minor son to 


Bquality— 

in marriage ae = che a sais 
Bvidence— 

cohabitation as husband and wife is, of marriage ... 

to support claim for dower i see 


of witnesses being descendants of parties not admisnible 
of guardian against his ward where marriage denied 
as to birth or identity of child 


Bvidence Act— 
See .icls. 


Hwas - 
or compensation 


Exchange _ 
marriage by, valid 
definition of marriage by 


Executor (s)— 
exclusion of, from guardianship in marriage of wards 
powers and duties of “at eds ‘ag 
obligation of, when accepting his offive during testator’s lifetime 
definition of oe 
refusal to become, when valid ... x sis ee 
after refusal when cannot accept ofhce .... ae 
where neither accepting nor refusing office before testator’s death 
testator cannot restrict functions of sae a sas 
who may be appointed as “es “ 
appointed by father takes precedence over esabernal erana tenes 
qualifications necessary for an ; 
whére a Mahomedan appointed a Hinda s as jee 
appointment of an infidel, does not invalidate a will 
when cannot be removed 
when a judge can appoint an .... a 
-cases where joint, can act independently of each jes 


49% 


163 
167 
171 
189 
195 
196 


36-39 
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Bixecutor (s) -- coneld, 

where two, appointed and only one accepts See “as 2As8, 299 
where executor appoints an, in his turn ... is ee .. 299 
competency of, to appoint a successor... ios sae ... 2 
cases where, can dispose of minor's property Boe a 299, 300 
when can sell portions of deceased testator’s estate Sas -. 301 
limit of power of, of a Cutchi Memon ... ee es ... BOL 
when can dispose of testator’s property without heirs’ consent 301, 302 
when can dispose of share of minor heirs Ls .. 302 
power of, appointed by father when the estate is jucaiberea:: 302, 30R 

power of, appointed by grandfather as to disposal of estate to pay debts 
or legacies . o a re ae .. 808 
power of, appointed by mother me i a 33, 304 
power of, as regardr application of minor's property oli ..  odh4 
power of, as regards sale of minor’s property ae at 304, 305 
when can allow reasonahle time to buyer for payment si we OD 
when can sell his own property to minor and purchase minor's property 305 
power of, as regards giving or lending minor’s property ie . 306 
can delegate his power to another eA aoe ay .. 806 
cannot release a debtor from a debt due to estate ... me .. 306 
circumstance where, can compound a debt due to estate ne .. 307 
admission of a debt by, void... he obs Pe . 807 
must provide reasonable maintenance for his wari... se .. 307 
where advances ward’s maintenance from his own fund a oi 308 
responsibility of, for paying debt against deceased's estate... ... 308 
when can, claim salary ee oh oe see .. 309 
demand of account by minor from in ae as ee) 
minor’s claim against estate of deceased . ve .. 309 
sworn declaration of, sufficient as to his acts sua on .. 6809 
when such declaration not. sufficient ae ses sig .. 310 
false statement of, must be rejected or is isk .. 310. 
declaration of, as to his expenditure when may be accepted ... .. 310 
when can deliver property to ward ae ue iad .. oll 


when can interfere with administration of his ward thouch adult at 


the time... te a a sat ices ae oll 
responsibility of, for dclivering property to his minoron his attaining 
majority ae wee ace ies wa .. ol? 


Bxigible Dower -- 
See Dormer. 


Bxpenditure— 
declaration of executor as to his, when may be accepted ‘a ewe 310. 
F 
ee wa-i-Alamgiri — 


See Ribtiogranhy 
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Fatawa-i-Kazi Khan— 


See Bibliography. 


Fatawa-i-Khairiah — 
See Ribliography. 


Fatawa-i-Serajiah — 
See Bibliography. 


Fath-ul-Kadir— 
See Hihbliography. 


Father— 
compulsory power of, to give children in marriage . a2 8 
validity of marriage under compulsory power of, or grandfather . 6 
validity of marriage contracted by, a reputed profligate — ... ee. 
right of, to demand and receive prompt part of dower on behalf of 
child-wife Site ; oe : sas 33 
power of, to remit dower settled on hia daughter... eae Av 
power of, as guardian to dispose of property of his minor sons . 64 
where liable for dower in respect of minor ace - .. =6. 64 
right and liability of, in respect of minor in KAula repudiation — 165, 166, 167 
where bound to provide a wet-nurse to suckle a child ei . 205 
duties of, towards his child _... - es ae rar EY 
when must provide maintenance for his adult HON ... ee 221 
liability of, for maintenance of his adult unmarried daughter ise TN 
not liable to maintain his minor son’s wife in - .. 22a 
mainten:znce of, when ill, infirm and unable to take care of himself sn eed 
authority of, over his children oe te ae 231, 232 
extent of his such anthority er ate 
how to deal with his children’s property ... ha 2, ma 
power of, as guardian of his child a er ee *) 
right of, to sell and purchase property for his child . 237 


right of, as guardian to deal with his child’s goods and property 237, 238 


assignment of debt of minor child by & o . 23s 
when cannot claim for value of articles supplied to hin minor child .. 838 
child’s claim to property specitied before death of its , ee 
suit against, for recovery of property ee . i See 
when can sell property of his absent child ne | 230 
guardianship after death of, on whom devolves .. ace On, 240 


Fazoolee Marriage— 
See Marriages. 


Filiation— 
acknowledgment of .. bi ae ke 194- 201 
Fire-worshippers— | 
marriage of Muslim with, unlawfal — a uals Pt] 
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Puye. 
Foreign language.— 
party contracting marriage should hear each other's words even when 
uttered in ee ag die sk 2 oe 6 
Vosterage — 
an impediment to marriage _... - a 17, 207 
marriage legally prohibited for reason of, rr ae i TD 
persons affected by . ee .. «208 
as impedimenta wuars one of the two wives suckles the omen 209 
how proved dei : a a .. 209 
dower, maintenance and indping how affected on proof of — ... 209, 210: 
Poundling (s)— 
duty towards vs a : se re ww. 201 
when held to be a Muslim aa sm ‘a ae .. BOL 
right of persons sver a oat Set bs. . On 
when discovered in a quarter exclusively inhabited by Jews or 
Christians : ie se - . 201 
property found on the person a oe oa ee . 202 
responsibilities of a person sheltering u - sa . wpe 
acknowledgment of n, as to paternity ... = sf . 2 
where two persons lay claim toa see a f.8 J DOR 
where a married woman acknowledges a, as her son .. §=—208 
maintenance where a, is destitute and acknowledped by no body OS 
Fraternity — 
acknowledgment of ... 4 7 mae OU 
G 
Gestation— 
recognised period of wer ot ISS 
Gift (s)}— 
validity of, of immovable property in lieu of whole dower... .. $6 
right of husband with regard to, of dower by wife ... 2 2 61 
return of, or dower advanced with a view to marriage oe .. 69 
inter vlvos a ies ae 241— 271 
requisite conditions tor WF validity of a ie hs 241 --252 
what completesa ___.... sas eve . .. 241 
what it signifies aah “a 241. 242 
by a Mahomedan lady in legous of adopted minor son valid . 242 
where deed of, not in form of Aibanamah, but property delivered valid 242 
objection of indefiniteness against a deed of, not maintainable ~ 24 
in favonr of wife valid : property being in possession of husband .. 242 


deed of, in' favour of adopted son possession not being delivered 
inoperative ae ot aa ies ap wea BAD 
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Gift (s)—conta. von 
deed of, in favour of wife with conathoes limiting her pawer over 
property void a Be 243. 
by a Mahomedan lady in enn of her children vatia as 243 
not to depend upon contingency or be postponed ... ia 243 
right of widow to give away her property by 243 
law as to . 43 
of property not in sciual soumenbion invalid 243, 249 
instrument of, making grantees owners of grantor’s shares 244 
on stipulation: requirements of a 4 244 
seizin necessary and absolutely indinpensable in a .. 244 
must not be implied... . es “s 244 
handing over of deposit-notes to wife incomplete as a 244 
qualifications necessary in donor for validity of 246, 
on death-bed not legal , 245 
deed of, made when suffering from inst aia fatal inens 2465 
extent of valid, that can be made on fatal illness .. 245 
person afflicted with marz-ul-maué incompetent to make 4 245 
law of, not applicable when made in lieu of dower-debt 246 
by a person suffering more than a year but in possession of senses... 246 
by a person suffering from death-iliness has only a qualified effect 246 
in death-bed valid where heirs assent ve 246 
questions for consideration as to doctrine applicable to miarz-.d. mat 246 
conditions necessary in a complete and valid . 247 
where subject-matter of, not transferred to donee during donor's 
life-time - ed 248, 
not uccom panied by possession invalid 248 
of an undivided share in property invalid be .. 249 
indefinite aud in futtero Ses sh 240, 252 
where possession transferred by donor to nei valid : 249 
subject of, should be in actual or constructive possession of donor 249 
mere mention of, in a petition to court not sufficient 240 
proof necessary ina valid 2M) 
persons to whom a, may be made es 25) 
of what a, may consist ee 4 .. 250 
consideration in a, where undefined and unknown the deed in inoper- 
ative bas . 250 
of whole property ese ade in favour of Side one donee speciti- 
cation not requisite 251 
stonatio mortis causa not attsetant aA A 251 
of property not to take effect till donor's death fr “ae .. 25) 
made in contemplation of death operates as a legacy 251 
deed of, not defining interest of such aonee bad we ©6258 
instance of hiba-bil-awaz or, for consideration 251 
of undivided sharein property transfers ownership oP 292 
maxim to render a, valid jee 252 


vitiated by confusion 


, 262 
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Gift (6)—contd. nee 
Shia school as to, of undivided property ee oo .. 253 
for a consideration and on condition of a return how vitiated ... 253 
of part of a thing capable of division ase ae = ... 258 
where object of, is an undivided moiety of a house oes . 253 
when donee was authorised to take possession... . .. 253 
poseession taken under invalid, of musha transfers the eons .. 25 
validity of a, not a question regarding succession, &c. shoe 254 
how ownership transferred in a, of undivided share of divisible pro- 

perty.... wae a6 ae _ van 254 
what is necessary to render a, valid... —... ag = wo. «62D 
of undivided share of property under mortgage... fee beg ome 
of divisible property should be divided at the time of gift... .. 255 
of definite shares in Zemindari on oe ‘ O55, 256 
change of possession sufficient to support a3 Me ... 255 
change of possession (where possible) necessary to make a, perfect . 2b 
where donor's interest separate ous o . ... 256 
of property where joined to other property of ubee ae .. 2386 
necessary conditions of a oe ae he as .. 257 
of divisible property to different persons - sa ... 257 
of what has no separate existence ” ea D5 .. 257 
of undivided share in property when valid i 25 
of debt to debtor by creditor .. ee aes ... 208 
of debt to a person other than debtor void ... wa .. dee 
persons capable of receiving a. . aad ee 259—262 
to a minor by his executor or eiaedian wien complete Se ... 259 
possession of, where donor is father, mother or any other person having 

authority over minor ae ae .. 259 
possession of, where it is rer of divisible property... ... 259 
to an adult when valid Ss i jae ia .. 259 
by father to his minor son valid sitioush possession not delivered .. 289 
formal delivery and seizin of, when not necessary... ses ... 260 
rule as to, between strangers ... ss cay ee ... 260 
deed of, by a lady in favour of a fiduciary relation not valid... .. 260 
intention and not actual change of possession necessary in, by a father 

to his minor son... ces us sas = .. 260 
in favour of son with reservation valid... _ me ... 260 
but invalid where donee does not become exclusive owner of gifted pro- 

perty  ... wks Sina site aay .. 260 
suit to cancel a deed of, on the ground of not delivering possession .. 260 
relinquishment of share in favour of a minor not only a, but transfer 

of property oie -— ; sa a .. 261 
who can take possession of a, in favour of minor by a stranger .. 261 
by a father to a son complete without delivery of property ... . 26l 
husband's receiving a, madein favour of his minor wife valid .. 262 
revocation of ee is ea ss es 262—271 


- where donor can revoke a en ek eee ss . 262 
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Gift (8)—concid. 

revocation where there is increave in, itself es ee . 262 
revocation where increase not united to ... ae a . 262 

bar to revocation where one of the parties to, died after delivery of 
possession ; ee ne ... 2638 
right of revocation of, lea jective oe wei, na 263, 266 
by husband to wife and vice versa es a .. §6OeBt 

hiba-bil-ewaz to wife with possession not to defraud savior valid ee 
necessary requirements to make a, in lien of dower valid use 2 

acts essential for giving validity to a “3 . 265 
irrevocable 2 ce 3 26 be 266 
by way of remission of rent when complete 266 
right of revocation of, when forfeited... 206 
cannot be revoked where made with compensation sa w. 267 
of property in consideration of ornament amount to salo 267 
revocation of, without consideration valid te os .. 267 
for consideration is in etfect a sale and purchase _... .. aT 
for consideration in contemplation of marriage valid . 268 
for consideration different from out-and-out sale and pift 9... . 6S 
for consideration: fundamental conception of a | .. 26S 
indispensable condition for validity of a tad ae 268 
revocation where donor is deprived of compensation in respect of OAS 

compensation where, perishes in dones’s possession and donor de- 
mands the return of the same - ae = ... 269 
right of father to pay compensation out of his minor child’s property... 269 
revocation of, in favour of poor man x a es . 260 
revocation of, how effected ae me 240, 270 
subject to compensation when complete ... ; ‘ . 270 
when open to revocation ie A = Sp .. 270 
conditions requisite in charitable : " be . 273 
of a fund for disposal in charity at executor’s discretion valid .. Qi 
ou death-bed and transaction by the sick... ve Peis —~ 23 
unconditional, how far valid a _ = oe 288, 28h 
by cripple, paralytic or a consumptive person . . 289 

Gir! (s)— 

union with afree woman after marrying four slave, ix uot the fifth 
marriage re a see = eas . Ww 
on attaining puberty a, is emancipated from all guardianship fice “are 
presumption as to puberty of ... ene iy ices 28 
care and custody of a, wife ee is so . 83 
custody of a, an issue of a Christian marriage a ee, “BAZ 
sale of property by de facto guardian of a minor, how far binding on her 235 
how long a, must be placed under guardianship — ... 319, 320 

Grandfather— 

compulsory power of, to give children in marriage - ee. i 
validity of marriage onder compulsory power of father or... 26 


validity of marriage contracted by, a reputed profligate : 2 
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Guardian (#)— eagt 
declaration by, when contracting parties are minor or legally 
incompetent oe bes a _ 4 
necessary qualifications of, in ferns om 7 ai ee | 
where intervention of, in marriage an essential condition to its validity... 21 
who may be the, of minor and invalid adult in marriage .. ae | eee 
exclunion of executor as, in marriage _... di .. 2 
of wards ... a bes An age eae 
guardianship in marriage when nearer, in jail So ay cos (lube 
Muslim cannot act as, in the marriage of non-Muslim .. 24 
nor in the administration of his property ... = sa 8 
non-Musiim can act as, in the marriage of non-Muslim ae .. 24 
ent nnn OHO in the administration of property .. er sae oe 
compulsory power of, to give children in marriage ... ee .. 26 
marriage contracted by, to an unsuitable person : ies RE 
right of ward to demand dissolution of marriage contracted by see “ee 
warriage without intervention of, when valid and binding —.. oO, 3l 
power of, to cancel or ratify marriage —.. hee ; ‘ : 
where may stand surety for dower os a ie .. 68 
separate contract by separate, for marriage of the same ward : validity 
of is ne es = 2 ie . 88 
marriage of, with his adult ward when void me abe « 83 
ratification ot, when necessary in marriage iS oes « 84 
validity of marriage contracted by invalids without consent of . 
testimony of, against his ward where marriage denied a . 88 
rights, liabilities and duties of... : oe Sei . 2g 
sale of landed property of child by, scersianiblé - es sts 2a 
power of de facto... re ‘i .. 234 
uncle as, of minor's property... ae Eg ea ... 234 
when may sell his ward’s property Re sas ... 234 
when mortgagor not the, of infant’s property : effect of areas . Ot 
power of, to sell minor’s immovable property o im .. 234 
mother not the, of her minor child sss S: .. 235 
wale of property by de facto _... ia das aa J. «BBS 
when a judge can appoint another, in place of father on . 236 
when can authorize a minor to trade , ie .. d7 


Guardian and Wards Act - 
See Acts. 


Guardianship -- 
in marriage vee Mea fas fac os _ 21,34 
order of, for minor and invalid adaltin marriage —.. a ae 
failing asab relations oe ; oe os ah, joe 
failing any relations _ “4 as af . ® 
of ruling authority in marriage a oe 728 
in marriage when nearer guardian in jail ah ee . 28 


in marriage in case of apostasy of father 2 oe 7 2° 
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Guardianship—contd. 
after father's death on whom devolves 
for wards when ceases.. oe 


bow long a girl muat be singed under 


Hajr— 
definition of 3 pas 


See Jahibttion. 


Hamavi— 
See Bibliography. 


HMasanah 
or custody of child 


See Custody. 


Heir— 
how to determine whether a person is an 
acknowledgment of a debt in favour of an, void 


statas of an, how determined 


ee 


164, 


50t 
Page. 


238, 240: 
.. S19- 
319, 320 : 


313. 


275 


¢ 
cy 


aU 


acknowledgment of a debt by an, due by the dee saked is binding upon ?snch 


heir awe 


Hiba— 
See Will («). 


Hiba-bil-ewas— 


or gift for consideration : seizin of donee necessary in 


Hidayah— 
See Bibliography, 


Household effects— 


ownership of, how settled 


Husband— 


liabilities of, and wife by establishment of marriage 


cohabitation as, and wife is evidence of marriage ... a 
marriage of a Mahomedan woman to a second, during first huxband” i 


lifetime .. sats aie 


settlement of Atapiite between, and the child-wife as to her 
right of care and custody belongs not to her se 
right of, to recover his child-wife from her mother's custody 


sOT 


247 


73 


VM, 12 
14 


16 


condition 31 


33 


obligation of, for dower fixed after marriage by mutual agreement or 


by judicial decree ... . . 
obligation of, to discharge addition to ae 


power of adult wife to remit dower in favour of... 


right of, in case of gift of dower by wife 
penalty of, contracting illegal marriage 
his treatment of wife , es 


his equality of treatment in case of several wives 


dl 
St 
52: 
. Gt 
79, SU 
91 
¥2- 
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Page. 
Husband — contd. 
such equality of treatment obligatory on, under all circumstances © ... 92 
must partition his nights equally among his wives ... ae . 
must not favour one wife to the prejudice of another 3 .. 92 
duty of, towards wife wee : ae as 91—94 
authority of, in respect of wife's aeaeee ae = ... 114 
rights of, over wife and when those to be exercised ne 414, 115 
when a, may compel his wife to follow him on journey .. .. AW 
when may punish a wife in moderation ss ben 115, 116 
must not use violence towards wife for her fault... oa. 115, 116 
arbitration as to disputes between, and wife ah eae . 216 
liable to punishment for using violence towards wife es aoe LET 
inheritance where either, or wife dies during Jddat ae .. 133 
right of, to take wife back during Iddat ... ae ; .. 133 
access of, to wife during Jddat 2s aes .. 133 
to inform wife about his exercising the right of return as .. 134 
right of, to empower his wife to repudiate herself ... 147, 148 
when entitled to his share in his wife’s estate 7 sat «6158 
right of, to legally repudiate his wife “de a ie .. 160 
liability of, to pay maintenance in XAula repudiation ed .. 163 
tight of, to claim cost of child’s suckling ae im .. =164 
right of, as to Hazanah ve are fe 164, 165 
liability of, to furnish child’s, maintenance oe a . 165 
I 
Iddat— 

proposal of marriaye to woman observing s 2,4 
marriage during period of, absolutely null and void re 4 
marriage not permissible with a woman observing ... “i . 1 
maintenance to » woman observing, with a view to marriage 68, 69 
validity of marriage of woman already married or in Ds .. 80 
subsistence of marriage during re me aa «138 
husband’s access to wife during 4 . a .. =433 
inheritance where cither husband or wife dies during . 133 
right of hnsband to take wife back during — A . 133 
dispute as to the expiration of “ae os : ee . 135 
period of, and how it is to be counted es — . we THD 

wife’s right to inheritance in case of husband’s death while she = is 
observing = : _ vw 165 
leath of wife during, entitles ichand tu his eee in her estate Pree 

wife’s maintenance during, where apostasy precedes consummation of 
marriage ene re amie ah . .. 4173 
or term of probation an sas si iss 174-184 
cases in which, is incumbent ... Ra ed Pe 174, 175 
definition of - sei oe . TS 
curation of, for women who ficve not witaiaed ere sex we V8 


duration of, for women who have attained puberty - . 176 
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Idadat— coaid. 
duration of, where wife repudiated before her age of puberty .« 376 
period of, how counted bee a me a - 176 
how change of life affects dee ie es .. 297 
where a woman must observe, for seven months —... sae . 197 
of a pregnant woman ea ah ae es .. |7T 
for a widow as ‘ss : ae eee Vi.’ 
where hushand dies duri ing wife's, under revocable form bee a. «178 
effects of remarriage during... x wee sas .. 179 
date from which, commences ... on age i .. 17% 
place in which, must be observed 7 Ssh sis .. 180 
cases in which, is not incumbent. ae: ise iia we 180: 
cases where wife is entitled to maintenance ‘during her period of 181, 182 
cases where wife forfeits her right to maintenance during ae .. 182 
paternity of child born of a woman observin, see Se .. LOT 


when a woman observing, asserts that she bore a child within two years 194 
* acknowledgment by a woman neither married nor observing, of a child 


of unknown parentage ns son sae fs eee woe §«=2190 
suckling during ee si sik ne ae eee) 
suckling after expiry of “ag bs i eee .. «©2068 


maintenance and lodging during, marriage Seeing dissolved for fosterage 210 
wife's right to remove child entrusted to her custody during and after ... 219 


Identity - 

hirth and, of child how proved bee vei eee ee «114 
Ihram-— 

meaning of ss ; - ius ee « 170 


Illicit Intercourse — 


a prohibition to marriage des ou see set ow U7 

marriage with woman pregnant by, lawful on condition A » I9 
iliness— 

repudiation during .. is or ‘as eee 150--—158 

effects of irrevocable repudiation during husband's oe .. Wh 

cases of wife’s inheritance where repudiated during husband's last 156, 157 

effect of KAula repudiation offered by wife during last poe ... £67 


Immovable Property— 
See Property. 


Impediments— 
to marriage — ae oH eis ee 15—20 


Impotency— 
a ground of having marriage cancelled... athe see =o 
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Impotency — concid. 

suit for separation on the ground of as ~ aut ... 169 

separation on account of husband's ae oa bp 169—171 

right of wife to demand separation for husband's ... a . 169 

procedure where husband denies wife’s allegation of bes 170—171 

etfect of separation for eee hs an wid ... 17t 
Imprecation— 

See Lian. 
Imprisonment— 

maintenance of wife when husband undergoing __... 3 96, 97 

maintenance of wife during her ee Sei os . 99 
Incapacity —- 

legal - oe = .. 313--318 
Increase — 


right of wife to dower and its, where repudiated before consummation 


of marriage ex a = isa sit .. 4 
Inheritance— 
in temporary or Mutah marriage - - . 109 
where religion different between husband and wife ae . «698 
where a wonan acknowledges a man as husband _.... ag .. 90 
where either husband or wife dies during /ddal_. .. 133 
wife’s right to, in case of husband’s death while observing Iddat .. 185 
caves of wife's, where repudiated during hushand’s last illness 156, 157 
wife’s right of,from deceased husband who apostatized ke . 173 
husband's right of, from deceased wife who apostatized 6 .. 74 
of dllegitimate child .... fe ve .. «188 
of a child recognised by a Mahowmedai< as his Ne ae .. 196 
Inhibition (Hajr)— 
definition of a oi et ei ; « o3l3 


Instrument of Gift— 
See (7i/t (s).-- 


Invalid Marriages— 
See Marriage (8). 


Irrevocable Gift— 
See Gift (#}. 


Irrevocable Repudiation— 
See Repudiation. 
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Isilam— 
what constitutes equality iq ns Xz 
marriage of non-Muslim where wife embracing i 76 
marriage of non-Muslim where husband embracing 77 
marriage of non-Muslim where both embracing 78 
religion of child when husband or wife embraces. . FR 
fatherless minor child not bound to embrace, when qeunninchor saeainy 
that faith - a4 a . . 78 
where child to embrace ¥ = ee 78, 70 
J 
Jami-ur-Rumus — 
See Bibliography. 
Jaweahir-i-Nayverah — 
See Bibliography. 
Jewess 
marriage of Muslin with a, when lawfal Nn, 74 
witness necessary in such marriage 74 
evidence where a, denies the marriage ~ 74 
right of Muslim already married toa Muslim woman to marry a 74 
how to be treated where there isa Muslim co-wife 74 
validity of marriage where a, married to Muslim husband becomes a 
Christian as : ay ry , ee £4) 
religion of enieenn born of marriage betweon a Muslim and a 7h 
dissolution of marriage where hushand of a, turns Muslim 77 
power of judge to dissolve marriage contracted by a, while observing 
Iddat 78 
Journey — 
maintenance of wife on -. =. 8 
Judge— 
power of, to contract marriage of the minor where nearer relation refuses 
proposal ae Vek bie ” 25 
limit of power of, in marriage of female orphan in his charge 25 
power of, to appoint matrons to examine condition of child wife -. = 
how to decide a dispute as to dower aoe ue .. 668 
when can dissolve marriage between non-Muslims ... as 76, 77, 78 
power of, to dissolve marriage contracted by a Christian woman or 
Jewess while observing Jddat ee 78 
power of, to appoint another euaraiee where father as - giwedban 
misapplies bis children’s property oy 236 


«K 
Khula Repudiation— 
See Repudiation. 
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Page. 
Kitabiah— 
meaning of bse : ks HE oes -. 175n 
Kunz-ul-Dukaik — 
See Bibliography. p 
Kurat-ul-Ayoon— 
See Bibliography. 
L 
Lakeet— 
See Foundling. 
Legacy — 
rules as to... . sie , de Leu, SED 
to two personas apace aveeediva one-third of testator’s property 283, 284 
when a debt takes precedence over a a Sul sae ... 292 
when, takes prececdlence over a share ea oe oes «. 202 
Legal Bffects — 
of marriage oe a roe wee at 4—14 
Legal Incapacity — 
‘persons who are under | ses Se 313, 318 
Legatee— 
existence of, at the time of will . is . 273 
how and when a, becomes owner of property Sageathed ee .. 281 
right of, to use and enjoy property bequeathed ae 286, 287 
right of, to standing crops of land bequeathed oy: .. 287 
right of, when prodnee of land beqneathed withont mention of any 
period ... uae : a one a ... 288 
Lian— 
effect of separation consequent upon oath of ‘be ve .. 189 
conditions necessary to demand oath of 23 186, 187 
Legitimacy— 
presumption of, for marriage follows the bed ” re ... 196 
Limitation— 
- for suit to realize prompt dower m ae ~ .. 4 
for suit to realize deferred dower wa oe ss w «6485 
in a suit for recovery of a wife ee a . 12 
for restitution of seniueel rights ... sis ... 122 
as to debt’ for maintenance decreed by judge ae - . 236 
Limitation Act— 


See Acts. 
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Loan -— 
dispute as to marriage outfit givenas ... it ‘ed uw «Tf 
Lodging— 
wife’s clothing and a, 104—107 
husband cannot compel wife to enmetae. in her dwelling for his rela- 
tions or children 1. ae ae sis .. 105 
of a co-wife in the same house = 5 S35 .. 106 
during Iddat where marriage dissolved on the ground of fosterage . 219 


Lower Burmah Oourts Act — 





See Acts. 
Lunatic— 
acts of, when valid ie: oe 2 be 313, 314 
when void see in 318, 314 
responsibility of adult, for Seaibes soul aut person or property «BS 
cases where adult not responsible for his transactions re we «(BG 


M 
Madras Oivil Courts Act — 


See Acts. 


Mafkood— 


See Missing person. 


Maintenance— 

claim of suitor for sum advanced for, of woman GS, 69 
toa woman observing Jddat with a view to marriage 68, 69 
right of wife to: 

when husband too young Of 

while residing in her father’s house 06 

in other cases... ; ° 06 
of a sick wife 06, O8 
when husband undergoing imprisonment 96, 97 
of wife’s servants , . nee see 07 
when wife too young for caval intercourse 97 
right to, when capable of being enforced 97 
of wife on journey dee ssi 98 
of wife engaged in independent profession Us 
of wife during her imprisonment vO 
of rebellious wife BY) 
of wife where marriage void oo 
paid under decree when may be sehinaed ia oo .. 100 
rules regulating amount of wife's ane 100-104 
scale of wife’s me oe a 7 on . 100 
alteration in wife's wes it eu ose ee 100 


N 
we 


AR, IML 
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Maintenance—conid. 

right of wife to, when accrues 2% es ies .. 101 
how to be paid ah ee - he ee .. 101 
payment of, how regulated cece — te, . 101 
where not supplied regularly sat See 101--102 
where husband in straitened cieuuaunes ee ee 102—103 
where wife may demand surety for as oe oe -. 103 
where may be modified sa a a is .. 108 
where husband absent and has left effects oa enh . 107 
where absent husband left no effects ee .. 108 
recovery of the amount where husband advanced, before he left ... 108 
where husband deniesthe marriage ae 3 a .. 108 
where husband proves that marriage was dissol ved as . 10 
burden of proof where depositary or debtor provided ahs .. 108 
where husband left movable and immovable property — 109 

wife’s taking, from absent husband’s property without a judicial Ashise 
when lawful “, ta da 3% se . 110 
debts for ; oF as ‘se <8 ake .. 310 
payable before debts ous sees a = . 110 
where treated as a debt aie 7 se wee .. 110 
right to sue for, when accrues to a wife i ae .. 110 
when judge not decreeing, for the past sas ee .. All 
debt for, where not subject to law of limitation —... ee . VW 
where wife cannot recover sh ioe Sue ae mM 
where claim to arrears of, extinguished ‘ss car Itt, 112 
judicially decreed remains a debt against husband ite ... 112 
recovery of, advanced by husband or by his father _— .. E12 
where husband may be released from paying eee ss .. WS 
where may be set off against another debt % ie .. WW 

wife how to decide where empowered to choose eaiecaw or repudi- 
ation ae — oe an dose a .. 148 
in Khtla repudiation sat a, 161, 162 
liability of husband to pay, in Ahula cepudintlon oe .. 163 
of child in Xhula repudiation ae at sas 165 
right of wife to, where apostasy precedes consummation of marriage  ... 173 
of wife during Iddat ‘ ba a 174—184 
where wife not blamed for dissolution of macciegs es ... 182 
where wife to be blamed for dissolution of marriage si 182, 183 
other cases where wife is entitled to, on dissolution of marriage 183 
where not fixed by judge or husband nis ai it 184 
where fixed by mutual agreement ess ae ee ... 184 
widow not entitled to, though pregnant a wt .. 184 
of illegitimate child ae bis ae aes .. 188 
of a child acknowledged as son .. 195 
where a foundling is destitute and scbicwisaved by wabeay ... 203 
during Jddat where marriage dissolved on the ground of fosterage . 210 


when father must provide, for his adult son vad nae . 221 
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, sai Page. 
ability of father for, of his adult unmarried daughter .. 22h 
of child when devolves upon relations Shs S98 we 2a 
penalty where father refuses to provide, for his child w «=e 
relations to provide, of child where father’s proceeds not sufficient goer ae 
where mother is liable for, of her child ... = aie ‘ey “Seen 
where near relations are liable for child's on ba . 2g 
where ascendants liable before collateral relations for child’s i. «23g 
of child where father is missing es “a sei lage “BBS 
liability of father for, of his minor son's wife ee fh «. 24d 
of parents by child... ie te ee 2.3 —220 
award of daughter-in-law's, against her fathacin: ines competency of 

court in eae ssi cen BS 
‘fixation of amount of, bs judge where father’ re altewanse inadequate cvs, B85 
mother’s agreement with father as to child's hi a we OB 
limitation as to debt for, decreed by judge fog ae 6 26 
of father when ill, infirm and unable to take care of himself vee. 
of mother when marries a second time ses oo eae “OT 
of poor parents when incumbent on child : 227, 22s 
of poor parents when child missing but left Seeke behind» | 
of aged, crippled and sick when falls on public money ee Og 
proportion of, due to poor parents i Ss .. «6=2DK 
of relations other than ascendants and descendants acs 22 ~-294 
difference of religion when affecting the obligation of as .. 230 
obligation of, on whom rests __... ahs see * ee: 
where there are several relations of same > degree hs 230, 231 
lebt for, when extinguished ea . 254 
obligation of executor to provide ‘esate: ‘sé his ward . s07 
where executor advances ward’s, from his own fund ai . 308 
administrator’s power to provide, for mixsing person's relations es 4 | 

Majority Act— 

See Acts. 

Marital authority — 

exercise of ves as 114—-117 
Seo Authority. 

‘Marriage (s)— ; 
proposal of bee tee soe ss .. )—~—38 
when can be made to a woman 1 
conditions requisite for sue 1 
‘to & married woman oe 1 
right of married woman to marry sncune 1 
suit regarding, general rules to form decisions as to set 9 


‘Statutes and Acts applicable to Musalmans in India aa to their 
personallaw on... see one - 2 


proposal of, to a woman observing Iddat 
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Marriage (#)— contd. ts 
proposal of, when allowable to obtain widow's hand... a ee 2 
contract of, with widow when not lawfol i an an 2 
with widow when invalid ‘ee ar ius ae ses 3 
right of suitor to see face and hands of woman before Re ee 3 
promises of, when incomplete .. ie oe. os 3 
when party to, may retract som aes or agreement ... ; Sas 3 
written agreement not constituting a contract of, but oaiess a mode of 

proving it ae a6e “et ee, 3 
reading of Al Fatiha not watheions to siaatthae ba es 2 3 
conditions requisite for a valid a 4 id 4--11 
when said to be legally contracted a i ie os 4 
declaration and acceptance are essential in a valid ... 4 
by whom declaration for, may be made... ees bes 4 
during period of Jddat absolutely null and void ss see ae 4 
when a person competent to contract eae . #4 5 


Indian Majority Act not affecting the capacity of a Riatomeana in the 


matter of sie oe See Si ae , 
age of puberty to contract, according to Mahomedan Law on what 

depends ee SU oa be 5 
child given in, when can ratify or repudiate it oes bas wae 5 
consent to, essential to bind the party _... she sa aus 5 
neither writing nor religious ceremony necessary to contract a valid 
words of proposal and acceptance by whom and before whom to be made 7 

to complete the transaction of ae oe 5 
a civil contract 5 
validity and operation of, on wink iaaet to =dopani. 5 
daughter given in, by father the marriage cannot be anuliee by her on 

her coming of age .. : a 5 
nikah form of, amongst Mahomedais aoe 3 aes = 6 
declaration and acceptance of, where both contracting parties present ... 6 
attention of parties contracting, should not be distracted 6 
party contracting, should hear each other's words even when uttered in 

foreign language ... - a sf re pe 6 
acceptance not to vary from declaration in contract of 6 
must be completed at one meeting sas 6 
when not valid sa ees wa es Se3 oe 6 
conditions necessary for witnesses to das a4 ‘aa 6 
qualification of witnesses present in contract of sas ue ee 6 
deaf man not a qualitied witness to Pee ‘3 hs a 7 
contract of, before witness asleep or intoxicated not valid... Ses 7 
contract of, when both parties Mussalmans ar ro a 7 
suit for jactitation of, lies in a civil court di x we = oT 
witnesses necessary when a father gives his adult ‘dnuabter in 7 
witnesses necessary when a father present at the, of his minor daughter 7 
when written contract necessary in, and when not ... Je as 8 
duties of woman to whom proposal of, addressed _... eas 8 

8 


proposal of, how contracted con ses _ ae oe 
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Marriage (@)— contd. ae 
without settlement of dower valid sau ane ue wv 8 
fixation of dower before, not necessary ... e sae 9 
not valid when contracted subject to a condition st which voalication is 

certain ... ose sas . 1h 9 
valid and condition void when contracted under illegal condition 9 
temporary or Mutah, void . : a sey 9 
Shiah and Sunni school as is  aeueene or Muth re wo 
inheritance where, contracted under the form of Mutah i . 10 
by exchange valid —... ii _ ae m wv 10 


no reservation of option of seeing each other or imposition of any other 
condition in contract for . ; Kes ree 

contract for, with stipulation for ee or : iawiey in woman and for 
total absence of malady or infirmity in man---contract valid and atipu- 


lation void ads ‘as ie -_ ae ee & | 
legal effects of ee : se 11---14 
liabilities of husband and wife by sacl aicaenk of ah Ww, 
‘what constitutes, in law ~ i ee 12, 12 
effect of, contracted without witnesses or leral senaitieus ee ee © | 
effect of, cancelled before cohabitation or any equivalent act .. ore © | 
‘cohabitation as husband and wife is evidence of —.. Sai . ‘44 
presumption of a ote we aids sss . 4 
impediments to : ae a sed 15-20 
legal limit of number of wives sy sa ve on eet 
necessary conditions for the validity of ia es : 15 
‘perpetual and temporary prohibitions to sae eos we OG 
contract of, between a Mahomedin woman and a suon-Musalman 

invalid... sea ba wee ‘he - . 16 
of a Mahomedan woman to a sec ore husband during first husband's life. 

time ie a io oes es te 16 
prohibited degrees of volationahip in ae oe os .. 16 
with daughter or mother of a wife when forbidden .. age wey 
illicit intercourse constituting a prohibition to de es . WV 
‘fosterage produces an impediment to a Y : ms . VY 
with sister, aunt and nieces of a wife when not valid ; . 18 
not permissible with a woman observing Jddat ous Yate .. 18 
with two sisters by one contract: decision as to a de ee 3. 
with fifth wife when unlawful . dats 19 


union with a free woman after mache lnd four slave girls is not the Afth 19 


with woman during pregnancy when unlawful 19 
of a Muslim with fire-worshippers, &c.. unlawful... ba ~~. «=— 
ofa Muslim with non-Muslim woman when lawful ... ve |) 
cohabitation when not a presumption of obs ae «= DD 


where intervention of a guardian in, an essential Senditioets itevalidity 21 

validity of contract of, by next nearest relation the nearer relation being 
absent ... ae mn .. @ 

right of remote relation to esneace aatlane of es ‘hove nearer 
relation rejects the proposal ... ie ee dug a. «sok 
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Page. 
Marriage (s)—cont/. 
power of judge to contract, of the minor where nearer relation refuses the 
proposal whe aii . BB 


Hmit of power of judge in, of fumes eioheh in his chanpe 

contract of, where there are two relations of the same degree 25 
validity of, regarding insane woman contracted by her son .. 26 
compulsory power of father and grandfather to give children in .. 26 
validity of, under compulsory power of father or grandfather 26 
validity of, contracted by father and grandfather who are reputed pro 


fligate eae es es i 
contracted by ere to an eultaule’y person... . 2 
right of ward to demand dissolution of, contracted by elas a. oT 
right of ward compelled in, to cancel contract at puberty oe .. 28 
according to law of Sunni school when voidable by minor __... on 2 
Fazoolee, when imperfect. Mee ane a is . 28 
right of minor on attaining puberty to cancel os sae ie “2 
right of option of woman to cancel, how to be exercised sae . 29 
without intervention of guardian when valid and binding _... 30, 31 
consent of adult woman essential in si “iv 31 
of woman against wish of Asab relation how to be impugned ... .. «60 
consent of virgin as to her, how expressed eg ae . Oe 
conditions in, to bear the character of suitable union in law . . 36 
possession of wealth on the part of woman not considered in ... 7 «8688 
validity of, in case of misrepresentation of husband's condition in life ... 39 
ignorance of husband’s condition in life at the time of, not to affect its 

validity ... ae asa Bea wa aed .. 89 
power of guardian or woman to cancel a ae sie .. 39 
valid contract of, gives wife right to her dower Ss me = 5 
presents in, not to befcounted in lieu of dower as . 47 
obligation of husband for dower fixed after, by mutual eoement or by 

judicial decree ead ot : wee «=O 
right of wife to dower and its increase wines sonuainiee istore consum- 

mation of . (@ ic a es ae . 84 
where valid retirement not amounting to consummation of... .. 86 
dower in case of minor’s, without consent of guardian —... -. OT 
return of gift or dower advanced with a view to... ee .. 69 
property not the object of oe oF - ve 6 6 TO 
of Muslim with Christian woman or Jewess sad oe 7i— 76. 
religion of child born of, between a Muslim and a Christian woman or 

Jeweess ... tas eee x .. %5 
validity of, where a Christian wife dasvied to ‘Muslim Teeeinios a 

Jewess and vice vers oe aah cay bag .» 
of Muslim where wife embraces Islam ... ee ce .. 76 
of non-Muslim where husband embraces Islam. ee aes rey & j 
of non-Muslim where both embrace Islam together = . 78 
where judge to pronounce dissolution of ... se ae 76—79 


void and invalid __.... “ or ss ah 79 


ene 


GENERA! INDEX. | «S18 


Marriage (s)—con(d. 
ties of consanguinity, affinity or fosterage rendering, void... “it 
penalty of husband contracting illegal aes de 79- 
validity of, with woman already married or in Jddat 
with two sisters under one contract when void ay es one 


validity of, where two sisters married one after the other 

cases of where absolutely void... 

witnesses necessary in a Mahomedan 

legal effects of void ‘ 

legitimacy of child born of war 

of guardian with his adult ward when void i — 

separate contract by separate guardian for, of the same ward: validity of 

validity of, contracted by remote relation 

ratification of guardian in, when necessary sf 

validity of, contracted by invalids without guardian's consent 

by agent when no woman mentioned ae 

by agent authorized to contract for one woman nly but <cuieaciiie 
for two by single contract ... bi ; 

by agent to two women by two successive contracts 

by agent to a woman specitied : 

contracted by agent when valid ‘9s a 

contracted by agent when not binding on his principal ae 


badd 


ratification of, by principal , 

contract of, by agent authorized by woman 

cancellation of, unless difference of dower made good 

contracted by a person without nuthority bis 
how proved sas i oe es 7 
testimony of witness where finipuke asd to actual 

under misrepresentation 

acknowledgment when proof of , gus &8 
testimony of guardian against his ward where, Asiied 

presumption when in favour of Bee Ses ie 
presumption of, where man and woman living as husband and wife 
acknowledging «a son when proof of 
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maintenance of wife where, void sate 
recovery of amount where husband denies the ye 








108 
where husband proves that, was dissolved .. OP 
dissolution of ae a ut ... 124 
where husband may dissolve, by jecudlation ad ee -» 126 
subsistence of, during Iddat 2 133 
husband’s inheritance in wife's estate where edineiaiiss of, Eeoaaht 
about by her ws on fs . 158 
Khuia repudiation cancels all debts arising from dissolved . ... 161 
Khula repudiation when occurs before consummation of ‘gs » =161 
when wife may keep her child born of dissolved, antil of age .. 164 
compensation in Khula repudiation where, void ... ae .. 10 


where apostasy takes place after consummation of eos oo. 1D 
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Page. 
Marriage (%)-—concld. 
where apostasy precedes consummation of oe so wo. 178 
right of wife to maintenance on dissolution of _... 181, 182, 183, 1384 
presumption of legitimacy from, follows the bed _... ies -. 198 
fosterage is an impediment to . aes Sas 207 
effect of suckling regarding prohibition to 208 
impediments to, where one of the two wives suckles the other 209 
Marriage outfht— 
present of, by father in good health Zee oes Me roma & | 
possession of, during father’s death-illness ie a vox 71 
purchase of, by father with his own money 71 
purchase of, by father from dower 71 
contention of, as a loan 72 
exclusive property of wife : aa 72 
where there is a dispute as to, local custom to serve as guide 72 
Married Women's Property Act— 
See Acta. 
Marszs-ul-maut— 
conditions necessary to establish cas .. 1&4 
defined _... es wes Ni sae ae 216, 247 
Matrons— 
who may appoint, fo examine condition of child wife “ 33 
WMesne profits— 
recount of, of property held by wife in lien of dower 46 
Midwife— 
testimony of trnetworthy Muslim, in proof of child’s birth and identity 194 
Minor— 
order of guardianship for, and invalid adnit in marriage pee 
who may be the guardian of, and invalid adult in marriage 22 
remote relation no priority over nearer relation in mmerriag? of 24 
adult when to be treated as 26 
marriage according to law of Sunni ssieat when voidable by. 28 
right of, on attaining puberty to cancel marriage 29 
where father liable for dower in respect of x ws 64 
power of father as guardian to dispose of property of minor -. 64 
compensation and dower in Kala repudiation in respect of 165, 166 
right and liability of father in respect of, in Khula repudiation 165, 166, 167 
definition of oui ee oe we ae .. 393i 
acts of, when valid . “ted ses ie oes 313—314 
ae ——-- when void... ti “3 vn 313—314 
responsibility of, for offences speins person or eos .. 816 
315 


cases where, not responsible for hia transactions ... ee aes 
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Minor—concid. 

where a guardian can authorize a, to engage in trade 317 

right of, authorized to trade 317 

when can choose between father and sake 319 
Misrepregentation— 

warriage under ae dee . a be 87 
Missing Persons— 

See Person. 

Mortgage — 

effect of, where mortgagor not the guardian of infant’s property 234 

Mahomedan Law as to ue ue zd UR5 
Mother— 

marriage with danghter or, of a wife when forbidden 17 


right of care and custody of child wife belongs to her. and not to her 


husband aoe ae 
right of husband to recover his child ats — easy of her 
cases where a, bound to suckle her child herself ... 
right of, to remuneration for suckling the child 
right of, to custody of her child 
—-~when forfeited 
when liable for her child’s maintenance 





maintenance of, when she marries a second time .,. 
ade facto guardian ... 


Mufti— 
or law-giver ae oe at a ese 


Munhat-ul Ehaliq— 
See Bibliography. 


Mutah— 
where wife in lieu of dower entitled to ... 


where wife entitled neither to dower nor to des a “aa 


when due instead of dower fs noe Kate i 
in Khula repudiation 


right of wife to, in case of pataay patois consummation of marriage... 


Mutah Marriage — 
temporary or, void cas : 
Shiah and Sunni school as to Scusaties or es 


inheritance in “ae ws on rea 
N 
BWiece— 


marriage with sister, aunt and, when valid - - ee 


33 


14 
Pale 
210 
211 
222 
22 


FS dun 
aaee D 


317 


7 


161 
1738 


10 
10 


18 
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Page. 
Nights — 
husband's partition of, where several wives = a ww 92 
-on a journey 93 . 
NWikah form ~— 
of marriage amongst Mahomecdans : ae = 6. 
Nobility— 
acquired superior to that inherited 37 
Oo 
Oath— 
declaration on, for settlement of dower ... ie TA ...06, 67 
effect of husband's, as to repudiution me ... 146 
conditions necessary to demand, of lian .. ao aby 186, 187 
effect of separation consequent upon, of lian vai 189 
Oaths Act. 
See Acts. 
Offences — 
responsibility of minor and adult lunatic for their, against persons and 
property... 315 
Old age— 
not affecting virginity of a woman ee ee er 33 
Order— 
of guardianship. for minor and invalid adult in marriage _... st | 22 
Oudh Laws Act— 
See Acts. 
Ownoership— 
of household effects how settled « 73 
of property how transferred 0 bad --» 247 
P 
Paralysis 
repudiation by persons suffering from ie 154 
Paralytio— 
gift by, vali 389 
Parents— 
duties of, towards child he ei ci ... 204 
maintenance of, by child - ies de hs 226— 229 
maintenance of poor, when incumbent on child _... a 227, 228 


obligation of children to maintain poor, is irrespective of their shares 228, 229 


Paternal Authority— ¢ 
See Authority. 
Paternity— 
where child born six full months from date of valid marriage eg 
and filiation side i oe see os 185— 


1865. 


204 
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Paternity —coneld. ee 
where husband denies legitimacy of a child es aa . =186: 
of child born of a void marriage before separation ... ae . 19 
of child born of cohabitation by mistake ... se Si .. 190 
of child born of a seduced woman Se, =, a, és ... 190 
of child born of a woman observing /ddat see sae . «191 
of child born of a widow observing Iddat on ws ... FOR 
of child born of a young wife not subject to menstruation —... .. 192° 
of child where wife claims to be pregnant when repudiated ... .. 198 
of child born to a young widow = was ‘i .. 193° 
of child born within two years since ecnatution or husband's death .. 194 
acknowledgment of ‘ ae 194—201 


doctrine of acknowledgment not bappligable where, of a child is known ... 198 
acknowledgment of a fonndlingasto —... sn ee ... 202 
See Relationship. 


Payment— 
of dower where wife’s virginity is stipulated for —... ee 59 
of dower where wife’s beauty is stipulated for ioe om .. 88 
husband’ liability for, of stipulated or proper dower wed .. 60 
of maintenance how regulated io 3 see ... Or 


Penal Code— 


See Acéa. 
Penalty— 
of husband contracting ilegal marriage ... bas oa 79, 80 
where father refuses to provide maintenance of his child a ce “222 
Person— 
when competent tocontract marriage —.. hg en we «4,5 
when held to be missing ks sae ae an .. 820 
power of agent appointed by a missing... es 5 we «OD 
power of judge to order sale of property of missing a . o2l 
power of administrator to provide maintenance for relation of missing ... 321 
how long a miesing, is to be regarded as alive ee dis ... 3823 
procedure where the death of a missing, declared by judge ... we “OL 
where a missing, discovered to be in existence or returns stats «OT 
procedure where heirs or debtors of a missing, claim that he is dead 327—328 
presumption as to life of a missing an xd fe . 322 
presumption as to death of a missing a ata bes .. 8230 
Phthisis— 
repudiation by persons saffering from _... ey oe «5A 
Possession— 
deed of settlement covering property not in, of settlor Ses wo $2 
retention of, ontil dower satisfied nee ee ae we 4 


retention of, until dower paid ... 2 es ‘ae ae «= 48 - 
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‘Possession—concid. a a 
of widow in lieu of dower ms sic AT. 
widow’s right to take, of her husband’s Seal shite t in » tien of Aswak «47 
of marriage outfit during father’s death illness __... ss me | | 
in case of gift. Bee Gift (e).. 

"Postponement — 
of separation for a year when granted .., sey 2 - 1. 169 

Presumption— 
of marriage hes ne i . se . 14 
cohabitation when not a, of marriage __... ae hg we OU 
as to puberty of a girl ae . ie ea se, 2 
as to dower : sis a a5 .. «644 
when in favour of marriage _... oy ae .. 89 
of marriage where man and woman living as husband and wife .. 89 
of legitimacy from marriage follows the bed Sei ve . 196 
aa to legitimation of a child how made ... sad - ... 197 
as to whether a missing person is alive... F ins in, 

‘Principal - 
contract of marriage by agent when binds Ma 35 
how far bound when agent exceeds authority 36 
ratification of marriage by od es 85 
obligation of, as to marriage contracted by ayent 85 


liability of, to acknowledge marriage where larger dower settled by 


agent 86 
‘Probate and Administration Act— 
See Acts. 
‘Prodigal— 
bequest of, when valid ve ae a re .. 274 
validity of acts of a... sie uae ase ae w 316 
‘Profession— 
equality in respect of, or trade ee ee ited 38, 39 
maintenance uf wife engaged in independent aes ae «3 )$3 
Promises-- 
of marriage when incomplete ... ou fas os es 3 
when party to marriage may retract, or agreement oe Sas 8 
Prompt— 
Givision of dower as, and deferred pon, ee au «wag 2 
when a dower to be considered as e in Ls 43 
Prompt Dower— 


See Dower. 
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Page. 
Proof— 
of marriage sue ee ae Ge 87-—90' 
of marriage by ree va ee s Ls ee 88 
acknowledging ason when, of marriage $9 
acknowledgment when, of marriage sea oes . 
testimony of trustworthy Muslim midwife in, of child's “birth and 
identity oe ee eee on ae .. 19€ 
of chila’s birth sae sas ve “ie dee 194-201 
Proper Dower— 
See Dower. 
Property — 
Muslim cannot actas guardian in the administration of the, of non 
Muslim ... a = sho ae See ow. 24 
while non-Muslim can act as guardian in the adminiatration ofthe, of 
non-Muslim Jus ve Pr ae ; «= 4 
no portion of, given toa wife as dower can without her permission be 
given to another wife oy ne aa ae an, “Sl 
where cannot be made subject of dower . 7 . «=©°2 
where given to wife in her dower without being specified i .. 42 
deed of settlement covering, not in possession of settlor —.. a 4 
priority of widow’s claim on her husband’s, in lieu of dower ... we «= 44 
simple contract of money-payment for dower not necessarily giving 
right to wife over husband's ... ve ; sea «. 45 
acconnt of mesne profits of, held by wife | in lieu of dowor '... . 46 
validity of gift of immovable, in lien of whole dower me . 46 
widows’ right to purchase, as her own with dower-money ... .. 46 
widows’ right to sell, in possession in lieu of dower a oY | 
where estate becomes the actual, of wife ven Jes . «6: GT. 
power of father, as guardian to dispose of, of his minor sons ... 6f 
not the object of marriage aa se ms ast rm 
husband's authority in respect of wife’s .. ere se . 4 
power of wife in respect of her Sai as i ww. 114 
found in the person of a foundling ee sere .. 202 
sale of landed, of child by guardian when seveaiasible ae woe ‘Ded 
sale of, by a Mahomedan Jady belonging to her and certain minors . At 
when guardian may sell his ward’s ge ; ... BRA 
effect of mortgage where mortgagor not the seed ia of his ward’ @. <iges “Se 
power Of guardian to sell minor’s immovable _... dag .. 234 
sale of, by de facto guardian _... ae Sih ty . 2365 
cancellation of sale of minor's . se ” on: . 236 
right of father to sell and eee Ngee: for his child sas von 
suit against father for recovery of és oe sa veo | SS 
when held to be indivisible ae see aa sla veo oe 
that may be lawfully given wis Por ae ‘i 262—250 
that can be bequeathed eke Lap see oe «8204 


when testator can bequeath whole of his, toa single person oes 6294 
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Property —concld. 
liability as to loss of, bequeathed re 2 ae 282, 283 
wale of, by executor ite _ fue “ue 304—305 
gift of. See Gift (s). 
See Bequast, Legacy and Wiilis. 
Proposal of Marriage - 
See Marriage and Proposal. 
Proposal— 
words of, and acceptance by whom and before whom to be made to 
complete the transaction of marriage. ‘ aia sis 5 
duties of woman to whom, of marriage addressed 8 
of marriage how contracted... a a Ha Hs $8 
Punjab Laws Act— 
See Acts 
Puberty— 
age of, to contract marriage under Mahomedan law in what depends... 5 
age of, how to be determined... av ig be .. 818 
guardianship ceases at the age of see ces .. 3dt9 
minor cannot choose hetween father and mother eters See sues aD 
Quality— @ 
of clothing how determined _... a m - ~ 10 
R 
Radd-ul-Muhtar— 
See Bibliography. 
Raji Repudiation— 
See Repudiation. 
Ramasan— 
definition of os ihe ns a re, 1698 
Ratification— P 
power of child given in marriage as to its Ses ios 7 5 
offects of .. Sai Sue on ee 35, 36 
of marriage by principal ee ves “s de . 85 
Razsaat— 
See Suckling. 
Reason— 
age of, how fixed cue bes o a pe .. 318 


Reciprocal righta— 
and duties of husband and wife... ae ‘fas o 9i—1233 
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‘Recovery— 
of the amount where husband advanced maintenance before he left 
where husband denice the marriage ue a sit 


where husband proves that marriage was diesolved 


Registration of Muhamadan Marriages and Divorces Act— 
See Acte— 


Regulation— 
IV (Bom.) of 1827, s. 28 


Relations— 


right of next nearest, to contract marriage the nearer relation being 


absent oe oe get dey eae 


procedure where nearer, refuses the proposal of marriage of his minor 


contract of marriage where there are two, of the same degree 
validity of marriage contracted by remote 

when to provide maintenance of child... is as 
maintenance of poor 


Relationship— 
testimony necessary to establish 


Religion— 
child to follow his father’s 


of child born of marriage between a Muslim ena: a Ohristian woman 


or a Jeweas : 
no inheritance between huchena and wife anaee: difforent 
of child when husband or wife embraces Islam 
of fatherless minor child when grandfather embraces Islam 
difference of, when affects obligation of maintenance 
difference of, not affecting a bequest 


Re-marriagse — 
with a woman repudiated three times when lawful 
with wife repudiated by one or two irrevocable repudiations 
legal effects of, on previous repudiations 
effect of, during Jddat ; 
impediments to, where one of the two wives iackioe the celia 


Remuneration— 
where a mother entitled to, for suckling child 
for suckling equivalent to a contract for hire ... 


where mother engaged to suckle her child us re 
for suckling not lost by father’s death ges oe er 
Repudiation— 


dispute as to dower if arises after, but before consummation 
mere arbitrary act of a Mahomedan husband 
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108 
108 
109. 


4 


24, BS 


ht) 
HA 
222 


229 


AN) 


7h 
76 
78 
78 


Wl 


19 
141 
142 
179 
209 


126 
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Repudiation—-contd. Peet 
in respect of marriages by Mutah form Sea bey ow «125 
where pronounced during intoxication _... say es «. 125 
by dumb man ns ae or see oe §=125 
where husband considered inespabia of pronouncing a valid ... 196 
right of minor’s father or minor himself to pronounce a valid .. 196 
bow may be expressed sa _ eve 126 
delagation of power of, to a third party os 126 
effect of husband’s signing an instrument of, before wife’s father - 17 
writing where not necessary to the validity of a e's 127 
husband may give his wife an option of ead sas .. 17 
number of _... eee ‘ins ie ‘ coe 128 
by taluk not complete and irrevocable by a sinels acclacation -. 129 
no special expression necessary to constitute a valid see w. 229 
what constitutes a valid és dan ae wo. 129 
express formula for, defined 129 
implied formuls for, defined _... es 130 
pronouncing of the word ta/ak three times when not a valid . .. 4k 
use of certain expression meaning not to be received back as wife 

constitutes a valid ie ea 130 
exact words used in, are of vital impurtance ... wa .- 130 
raji, and its legal etfects 131—133 
expression involving a revocable 132 

132 


expression, involving a, by implication 5 ‘ 
marriage-tie not dissolved by a revocable, until Iddat Siuiotse .. 1s 


when revocable and irrevocable 134 
different kinds of ___... ie re .. 131 
revocable, and its legal effects ... a aS 131—136 
when a, is revocable gee eas wae Ses . 137 
when a, is irrevocable a ... 137 
when a revocable becomes irrevocable ... 138 
with compensation irrevocable < 138 
expressions that constitute an irrevocable 139 
when a vow of continence effects an irrevocable 139 
legal etfects of irrevocable 140 

141 


legal offects of a tinal or triple ; 
re-marriage with wife repudiated by one or two irrevocable... .. dl 


legal effects of re-marriage on previous 142 


not affecting woman whose marriage is void 143 
definition of conditional and unconditional abe ve .. 143 
to take effect at a future time—ex plained ake an .. 144 
with suspensive condition when takes effect us eh .. 344 
effect of conditional ... sis or ee 145 
effect of husband's oath as to, where sedaiaeea ae se .. 14 
effect of suspended ... : ies 2 ies ... 148 
where subject to two sonditions. oa see Sig ww. 147 
effect of wife's declaration regarding oie a ies .. 147 

147 


how pronounced =... a sia me x 
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Repudiation—cencid. port 
withdrawal of as ae ee we «147 
right of husband to empower his wife to pronounce a 147, 148 - 
wife when to decide where empowered between maintenance or .. 148 
operation of single irrevocable, where wife given discretionary power .. 148 
where a revocable, takes effect 7 ‘ees . 14 
where wife exceeds her authority in shasta of... sh ». 149 
where wife does not adhere to the form of, authorized at .. 3350 
during illness ee 7 si 180-158 
in other cases ogy Gs se .. 364 
effects of irrevocable, during husband's iliness oe so w- §=5155 
by mutual consent of husband and wife in KAula form ass 158-168 
definition of Khula ... om . 158, 150 
validity of Khula, granted anaes Seurpalaion zi - ... 189 
conditions necessary in Khula a, ds — .. «159 
when a Khula, can validly take place eas ous is .. TA 
conditions that modify a KAula ™ wa .. 150 
amount of compensation necessary in Khula re baie .. 160 
fit snbject for compensation in Khuia ies bie me . 180 
where Khula, equivalent. to irrevocable repudiation ae - 160 
compensation where propozal of KAuia, emanates from husband we §=160 
judicial decree not necessary in Khula an .. 160 
Khuia, where it emanates from husband ee 3 . 100 
Khula, where it emanates from wife ve sed see - 161 
withdrawal of Khula. : a — os .» 161 
effects of Khuta, with spaipeneation she ; a .. 161 
in KAula form when occurs before consummation of marriage we «161 
in KAhwla form cancels all debts arising from dissolved marringe .. 161 
maintenance in Khula a v7 — i 161, 162 
dower in Khula 2) is mn sia " 161, 162 
Mutah in Khula ase mn ah sie .- «161 
effects of Khuia, without soi paneation aaa oP sos ..- 162 
where dower is compensation for Khula ... ee ek ... 162 
suit for debts in Khula ie so wo «= 1 2 
liability of wife to suckie and maintain child in Khulu es 163, 164 
custody of child in Khula ae re seh si 164, 165 
rhild’s maintenance in Khula ... be vee .» = 5 
compensation and dower in Kkuila, in Seatac of igor oe 165, 166 
right and liability of father in respect of minor in KAula  ... 165, 166, 187 
effect of KAuia, offered by wife during last illness ... at -.. 167 
in Khula form by wife legally incompetent ror be oo 167 
liability of agent for compensation in Xhula fad was .. 168 
cempensation in Khula, when payable... ae bye .- 168 
compensation in Khula, where marriage void ea ies -e ©6168 


paternity of child born within two years since, or husband's death a. 194 


Restitution of conjugal rightse— 


See Conjugal Rights. 
AR, IML 23 
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Retirement— ee 
what constitutes valid iy — us - ~~ 53 
legal effect of valid... a a8 se 7 . 88 
where valid, not amounting to consummation of marriage... .. 86 

Return— 
or taking back wife how it is constituted ae a .. 133 
right of, how to be exercised ... de a ae 134, 135 
what constitutes a valid see i .. 134 
husband to inform wife about his eentislan the right of - .. 134 
when the right of, ceaser ae i fe re . 135 

Revocable Repudiation — 

See Repudtation. 

Revocation -— 
of a will how made ... os aus a ae .. 282 
denial of a will not constituting 12 ans Le .. 282 
of gift. See Gists. 

Ss A 

Sabeeans— 
marriage of a Muslim with, unlawful “ si - ah we OO 

Sale— 
of landed property of child by guardian when permissible —.. we «28 
question of legal necessity in case of sa is .. 238 
of property by a Mahomedan lady helonging to hie and certain minors 234 
of property by de facto guardian ns oe a sae DOD 
when a child can cancel, made by its father uae (aa .. 236 
gift of property in consideration of ornament amounts toa... .. 267 
gift for consideration is in effect a, and purchase... = .. 267 
of property by executor be a ey ; 304—305 

Seisin— 
transfer of, is unnecessary in Aiba-bil-ewaz , - --- 264 
one of the essential acts for giving validity to a gift ee «. §=265 
how effected Ss a Gos a or .. 26h 

Separation— 
postponement of, when a judge to grant ee ae . 169 
suit for, on the ground of impotency Ee 7” ie ... 169 
right of wife to demand, for husband's ccnpioteniey: — -. 16) 
on account of husband’sa impotency sus be te 169-—171 
on account of apostasy i mais si fs 172—174 
where a judge to pronounce __... ss ee os -- 270 
effect of, for impotency az ad we ye. wed .. 171 


when husband and wife apostatize at the same time se ow 172 
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Settiement— i 
deed of, covering property not ia possession of settior hs . 
void but contract valid where unlawful thing settled as dower . «2 
basis of, in case of dispute as to amount of dower ... as . 66 
declaration on oath for, of dower sed oes = 66, 67 

Settlor— 
deed of settlement covering property not in possession of ee 3 

Sharh-i-Vikayah — 

See Bibliography. 

Shiah School-—-. 
validity of Afutah marriage according to : . 10 
prohibits marriage between a Shia woman and non- Rineuiaear 16, %), 75 
contract of marriage with a Christian not valid according to | 20, 75 
requirements in /fazooles marriage according to | (BS 
amounts of dower according to ; .. =6 40 
option as to time when amount of ee may be fixed according to . 41 
repudiation in marriage by the Mutah form de a we «21235 
right of mother to the custody of her daughter according to 217, 218 
when mother is deprived of such custody . 218 
right of father governed by, to the custody of his children oe 218 
gift of a house for residence is governed by the rule of the Sunni achive 252 
where rule of, silent rule of Sunni school applies... we .. 252 
validity of gift of undivided property according to . 253 
as to transfer of property where possession taken under invalid gift... 254 
right to dispose of property by will according to... es tas DIT 

Sister (s)— 
marriage with, aunt and niece of a wife when not valid ee cgasy ER 
marriage with two, under one contract when void ... i .- §«=— BD 

Special Marriage Act— 

See Acts. 

Star-worshippers— 
marriage of a Muslim with, unlawful ao, e aa . 2 

Status— 


of husband and wife at first Christians and subsequently Mahomedans 14 
where custom fails reference to be made to, of woman and amount 


of fixed dower A ses oes ie . 43 

acknowledgment of a child as son gives the child, of @son~.., » Le 

of an heir how determined me as és sei .. 290 
Suckling— 

of the child by mother a 24¢ seed Ss . 204 


where a mother entitled to remuneration in of her child . 908 
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Suckling—conéd. 
liability of father to provide a wet-nurse for child’s 
during Iddat sigs 
remuneration for, sqiivalsdt to a contract for hire 
after expiry of Iddat 
remuneration for, not lost by ‘thar 8 death 
effect of, regarding prohibition to marriage 


suit— 
general rules to form decisions in, regarding marriage, &c. . 
for jactitation of marriage lies in a civil court 
limitation for, to realize prompt dower ... 
limitation for, to realize deferred dower as 
by widow against estate of hor late husband to realize dower 
for dower by heir of a widow ._. , 
for restitution of conjugal rights when not aainteninabie 
limitation in a, for recovery of a wife 

——for restitution of conjugal rights 

for separation on the ground of impotency 

in respect of missing person’s property 








Suitor— 


right of, to see face and hands of intended bride before marriage 
claim of, for sum advanced for maintenance of woman 


T 
Tafrik — 
or formal separation — 


Tafsirat-tl-Ahmedia— 
See Bibliography. 


Tafwees— 
or wife's power to repudiate herself 


Tahtavi— 
See Bibliography. 


Talak— 
signification of the word 


Tamlik— 
defined 


Tankihul Hamidiah -. 
See Bibliograndy. 


Page. 


~“} ty 


45 
46 
62 
119 
122 
122 
166 
323 


169 


147 


129 


248 
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roe Page. 
right of, to give preference to one heir aver another re ... 279 
death of, caused by a person in whose favour a bequest was wade 278 
liability of, where loss of object bequeathed while in his possession . 232 
right of, having heirs to make a bequest. .. 283 


where bequeaths an unspecified share subject to v srition .. 284 
where bequeaths a thing definite and specified two-thirds having perished 2885 
where bequeaths a specitied sum having a debt againat the estate 


285 
where bequeaths right of residence in or rents of a house . 286 
where bequeaths usufruct to .one and property to other person . IRs 
cannot restrict functions of executor , 5 . 294 
revocation of executorship by ... in Z 2 to 
Testimony— 
uf trustworthy Muslim midwife in proof of child’s birth and identity 194 
necessary to establish relationship ses . 200 
Trade— 
eqvality in respect of profession or ia . ig a8, 39 
where a guardian can authorise a minor to engage in o .. 317 
right of minor authorized to 317 
Transaction— 
of gratuitous nature when and how far valid Ss 7 . 89 
Transfer— 
of possession of property subject of gift. see Wift (4). 
Transfer of Property Act— 
See Acis. 
U 
Umdat-ul-Riayah— 
See Bibliography. 
Unconditional repudiation — 
See Repudiation. 
V 
Verbal Contract— 
See Contrart. 
Vilayat— 
See Authority. 
| Virgin— 
consent of, consulted by distant relation as to her marriage how to he 
expressed : 32 
wher wife to be treated as 33 


Virginity— 
accident not affecting, of a woman 
payment of dower where wife's, is stipulated for 


S 3 
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Page. 
Virtue— 
equality in respect of, or otherwise 3 
Void Marriages— 
See Marriage. 
w 
Waiver— 
of widow's claim to dower 52 
Ward— 
right of, to demand dissolution of marriage contracted by guardian 27 
right of, compelled in marriage to cancel contract at puberty 28 
separate contract by separate guardian for marriage of the same 83 
marriage of guardian with his adult, when void 83 
testimony of guardian against his, where marriage is denicd 8S 
executor must provide reasonable maintenance for his 307 
when executor advances maintenance of, from his own fund . 308 
when executor can deliver property to... 311 
Wasaya— 
See Wills. . 
Wasi— 
See Executors. 
Wasiatnamah - 
See Will. 
Wet-nurse— 
liability of father o provide a, for child's suckling... 205, 
where a hired, may be compelled to renew her agreement _.... 207 
Widow— 
when proposal of marriage allowable to obtain hand of 2 
contract of marriage with, when not lawful 2 
marriage with, when invalid fe 3 
right of, to claim the balance of dwar for marriage 9 
priority of the claim of, on her husband's property in lieu of Asees 44 
lien of Mahomeden, for balance of dower sus 44 
right of, to dower ig personal and does not pass to sates of estate... 46 
suit by, against estate of her late husband to realize dower 46 
right of, to purchase property as her own with dower-money 46 
right of,to sell property in possession in lieu of dower . 47 
right of, to take possession of her husband’s real estate in liou of tice 47 
right of, to dower where thore is no deed to that effect §l 
suit for dower by heir of a so ee: 62 
right of heir of, to demand dower from husband's heirs 63 
not entitled to maintenance |... aca 184 
paternity of child born of a, observing Jddat 191 
‘position of, in respect of deceased husband’s estate... 232 
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Wite— 

liabilities of husband and, by establishment of marriage si 11-12 
cohabitation as husband and, is evidence of marriage a . 
marriage with daughter and mother of a, when forbidden... ie OT 
marriage with sister, aunt and niece of a, when not valid ea .. 48 
when marriage with fifth, unlawful sgt ¥ ‘i . 49 
when to be treated as virgin ... ; ” . 8 
no portion of property given to a, as deer. can Sitnout her parailod 

be given to another wife ae .. 4 
where property given to, in her dower sitheuk oe paecitiea . & 
lien of, on her husband’s estate in lieu of dower —_.. - .. 44 
claim of, to full amount of dower discussed ee a eee fi) 
time when right of, to dower ia acquired se a ee, °) 
simple contract of money payment for dower not necessarily giving 

right to, over husband's property eae ; ve er 35) 
account of mesne profits of property held by, in lien of dawee oo. ~=—6 46 
gift of immovable property to, in liea of whole dower vie . §=—6: $8 
cases where, entitled to proper dower a | “ 6-49 
right of, to remit her claim to dower o 2 . 2 
power of adult, to remit dower in her husband’s hesaws = me. “fi 
right of, to additions made to dower mae ss . a. 82 
right of, over whole dower once perfected never forfeited - . 83 
right of, to dower and its increase, where repudiated hefore conanm- 

mation of marriage . ‘a S ee .. 64 
where to restore dower to husband oe aa . «54 
right of, to dispose of dower .. ie “3 - iy | 
when entitled to stipulated dower a, sea . 8b 


when in lieu of dower entitled to Mutah 

when neither entitled to dower nor Mutah a  &7 
payment of dower where virginity of, is stipulated for Se .. »§=6 8B 
payment of do wer where beauty of, is stipulated for . 88 
liability of husband to pay the stipulated or proper ie to, even in 


absence of stipulated virginity ae - = . «= 
who may receive dower on behalf of a minor a ids 60 
dower is the sole property of ... a ‘ .. 61 
where estate becomes the actual ere ‘ot a hy .. 61 
right of husband in case of gift of dower by va sds . Gl 
not tv be compelled to relinquish her dower . ve we 62 
where can claim dower either from husband or ere ‘ite .. 64 
claim of, to prompt dower after her surrender to her husband .. «6 OB 
claim of, in respect of dower which is lost oe . 65 
validity of marriage where a Christian, married to a Muslim pacomaa 

a Jewess and vice versa ae i sy ae -. 
when proper dower in full to be paid to ... 67 
right of Muslim with a Muslim, to marry a Christian woman or a 

Jewess ... ie ees cone “Oe 
marriage of oti Weal hes. ‘adbevases Islam - .. 6 


testimony of, where dispute as to actual marriage ... as .- $7 
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Wife — concid. 
acknowledging a woman as, when proves the marriage 
acknowledgment as, must be distinct and unmistakable 
husbana@’s duties towards Ses 
one, may abandon her rights in favour of gaoiher Se 
remedy of, in case of her husband’s unjust treatment 
when deemed to be rebellious ... 
right of, to demand wages from ndaband: ies eeeulas 
when entitled to demand clothing from husband 
clothing and lodging of 
when can claim a new garment 
when to be provided with a separate dwelling or ereeank 


when cannot be compelled to provide lodging to husband's ealation or 


children ie 
when can claim to Be ree to setter dwelling 


105, 106 


where hashand bound to provide another dwelling or a companion for his 106 


what articles a husband bound to provide for his 

when may release her husband from paying maintenance 
cannot sct off her debt against maintenance 

contracts by, when valid 


not bound to contribute anything ieaatan household ex penses 


power of, in respect of her property 

husband must not use violence towards his, for her fault 
rights and duties of, towards her husband 
who may refuse her person to her husband 
decree for recovery of ee 

limitation in a suit for recovery of ; 
when may leave her husband’s house without permission 
right of, to visit her relation 

right of, to attend her sick father : 

cost of litigation due to, against her Kusbaad 


liability of, tosuckle and maintain child after Khula ‘epudiation 
liability of, where articles of compensation perish before delivery 
when may keep her child born of dissolved marriage until of age 


right of, as to Macanah ae sa 


right of, to the estate of a person scbunwiadsing a child as his son 


113 

113 

.. 114 
. 114 
114 

115, 116 
117—123 
117, 118 
122 

122 

. 122 
122, 123 
13s 

130 

163 

163 

164 

164, 165 
195 


right of, to remove child entrusted to her custody during and after Jddat 219 
right of, to acknowledge debt, legacy or share when repudiated at her 


291 


271— 293 
271-263 
271—283 


request ... eis : 
release of a debt by, ia favour of weaband in her last illness wien valid 291 
Will(s)— 
or wasaya 
nature of a ne 
condition requisite for validity of & 
persons capable of makinga ... ie 


fixation of signature as a consenting ies gives validity to a 


legal effect of omission to put a, in writing 


271 
271 
272 
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ee Page. 
policy of Mahomedan lew aa to disposal of property by Aes ws 272 
as to payment of monthly allowance to a certain person after teatatrix's 
death... oa ae vs si Gas we «2723 
not signed : validity of wee wee es a. 272 
who can execute a... ae 


legatee must be living or conceived at the time of . 
object bequeathed by, must be susceptible of being tranebered 
made in favour of lawful son of testator's eldest son not then born as 


disinheriting nearest relations and leaving whole property to nephew: 
effect of “ee 


S233 


right of testatrix to mako a, of her whole Srdpecty: - ... 2765 
diverting all property of testator from his next heirs invalid... we 6 275 
to a stranger of one-third of testator’s property valid ee .. 276 
to strangers and relations: validity of ig Pe sir | 
extent of executor’s power over testator’s property nance it sce 277 
Hidaya as to disposition of property by ... nie 277, 278 
appointment of an infidel executor does not invalidate a eas .. 296 
Witness(es)— 
qualification of, present in contract of marriage... er as 6 
deaf man not a qualified, to marriage... pee a se aos 7 
number of, necessary where a father present at the aoeees of his minor 
daughter as 7 
contract of marriage ‘before, asleep or intoxicated not valid . ee 7 
necessary whon a father gives his adult daughter in astiage:. ee 7 
effect of marriage contracted without, or legal conditions ow 14 


for appointment of agent for marriage ... al ‘4 34 
for determination of proper dower 


; sue ae ‘ 50 
in marriage of a Muslim with a Christian woman or a Jewesa we «=o 74 
necessary in a Mahomedan marrisge ie awe «=o 8B 
evidence of, being descendants of parties not admissible bos 88 
necessary to prove birth of child born within two years since sanudlution 

or husband’s death one sis a, .» 194 
testimony of, necessary to establish relationship vee §=200 

Woman— 
when proposal of marriage can be made to a nF sta - 1 
proposal of marriage to a, observing Iddaté.. Sas ; .. 24 
duties of a, to whom proposal of marriage addressed 8 
marriage of a Mahomedan, to a second husband during Brat fitisband’s 

lifetime ... ron 16 
union with a free, atize eine four slave girls is not cathe afth 

marriage Yer ais bs 2 ate . 39 
marriage of a Muslim with non-Muslim, when lawful es .. 


Shiah and Sunni school as to marriage between a Mussalman, and a man 
not of her religion ‘se .~ 


continued cohabitation between a Mahomedan ina a Hindu, not a pre- 
sumption of marriage see a ies -. «20 
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Woman—concid. i a 
-validity of marriage of insane, contracted by her son ste . @ 
right of option of, to cancel marriage how to be exercised —.... - 2 
marriage of, against wish of Asab relation how to be impugned 31 
-eonsent of adult, essential in marriage ... a we rrr 
silence does not amount to consent in adult ee sae w oF 
when to be treated as virgin... eae ae . 
. remedy of agent to realize guaranteed dower paid t to othe ae . 36 
obligation of agent authorized by, to give her in marriage 35 
- inferiority of, not rendering marriage invalid 36 
conditions necessary to make a man equal of a rich 38 
power of guardian of, to cancel marriage a6 a « 39 
status of, for determining dower ? oe si 43 
-married withont dower entitled to proper dower 50 
claim of suitor for sum advanced for maintenance of ia 68, 69 
when to return gift or dower advanced with a view to marriage . 8 
maintenance to a, observing Iddat with a view to marriage... 68, 69 
marriage of Muslim with a Christian, or Jewess _... ne 44, 76 
Muslim, only to marry a Muslim husband er . 2 74 
religion of child born of marriage between a Muslim and a Chr istian, or 
a Jewess see 24 .. 5 
validity of marriage with, already suteial or in Jddat . 80 
right of, to marry another man where repndiated by her husband . SO 
contract of marriage by agent authorized by 86 
where must observe Jddat for soven months oo ee sae “ATT 
Jddat of a pregnant. .. ee sat He san, SAGE 
paternity of child oe of a, wissen Iddat Be is . «991 
paternity of child born of a seduced re . 190 
observing Jddat when asserts that she bore a child within two years... 194 
where a married, claims to have given birth to a child ie 194 
acknowledgment by a, neither married nor observing Iddat, of a child of 
unknown parentage as son... ah se _ .. 199 
_where a, acknowledges a foundling as her son Pe = .. 203 
Zz, . 


Zouvil Arham— 
or uterine relation ... wee sat see — .. 214 


